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DANIEL M. KOLKEY

Foreword

Few, if  any publications, other than this journal, California Legal History, and 
the Society’s sister magazine, the Review, are dedicated to memorializing 

California’s legal history.  That very fact emphasizes the importance of  this 
journal: A state that fails to record its past has no guide for its future.

Last year’s journal offered articles that provided historical 
perspectives on the evolution of  California’s criminal justice policy over 
the past 50 years, including the campaign to adopt a victims’ bill of  
rights in California’s Constitution.  It also included remembrances of  
leading figures in California law:  Former California Supreme Court 
Justice John Arguelles; the State’s leading legal scholar of  California law, 
Bernard Witkin; and the recently departed Court of  Appeal Presiding 
Justice Norman Epstein, who served in the state’s judiciary for 48 years.  

This year’s journal builds upon these topics by offering a novel 
historical overview by Professor Clark Kelso on the evolution of  the 
criminal justice system from the punishment for crimes in Grecian 
times (when the punishment for serious crimes was death, slavery, or 
banishment) to California’s new proposed model regarding prisons.

It also offers the contentious context regarding the California 
Supreme Court’s decision in South Dakota v. Brown—the only known time 
in United States history that one state attempted to use another state’s 
court system to force that state’s governor to extradite a fugitive, in that 
case, Dennis Banks, the founder of  the American Indian Movement. 

This issue also showcases the gradual change in California’s judiciary, 
containing a first-of-its-kind article on “seven trailblazing female firsts” 
on the California Courts of  Appeal.

Turn another page and the reader is transported to an entirely 
different subject of  California legal history: the earliest cases involving 
Chinese immigrants in the California Supreme Court.
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It also includes an abridged oral history of  former Chief  Justice 
Malcolm Lucas, who steadied the jurisprudence of  the California 
Supreme Court following an unsettled period for our high court.

Accompanying these major stories are pieces regarding a California 
lawyer who was also a best-selling author, and the role of  prison 
fellowships in promoting criminal justice reform, which was surprisingly 
led by two former California Assembly and Senate Republican leaders, 
one of  whom became a judge.

The late Henry Kissinger perceptively observed that “injustice 
visualized is more visceral than injustice described,” but that such 
visualized injustice can “privileg[e] emotional display over self-command, 
changing the kinds of  people and arguments that are taken seriously 
….”1  That is yet another reason why this journal, describing episodes of  
California’s legal history, serves such an important purpose.

  

1	  Henry Kissinger, Leadership: Six Studies in World Strategy (Penguin Press 2022), p. 406.




