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AN ACT for the Government and Protection of Indians.

Passed April 22, 1850.

The People of the State of California, represented in Senate and Assembly, do enact as follows :

§ 1. Justices of the Peace shall have jurisdiction in all cases of complaints by, for, or against Indians,
in their respective Townships in this Stat..

‘§ 2. Persons and proprictors of lands-on which Indians are residing, shall permit such Indians
peaceably to reside on such lands, uwmmnolested in the pursuit of their usual avocations for the
maintenance of themselves and families: Provided, the white person or proprietor in possession of such
lands may apply to a Justice of the Peuc:: in the Township where the Indians reside, to set off to such
Indians a certain amount of land, and, on such application, the Justice shall set off a sufficient amount
of land for the necessary wants of such Indians, including the site of their village or residence, if they
so prefer it; and in no case shall such sclection be made to the prejudice of such Tndians, nor shall
they be forced to abandon their homes or villages where they have resided for a number of years;
and cither party feeling themselves aggricved, can appeal to the County Court from the decision of the
Justice : and then divided, a record shall be made of the lands so set off in the Court so dividing them,
and the Indians shall be permitted to remain thereon until otherwise provided for. -

§ 3. Auy person having or hereafier obtaining a miunor Indian, male or female, from the parents or
relations of such Indian minor, and wishing to keep it, such person shall go before a Justice of the
Peace in his Township, with the parents or friends of the child, aud il the Justice of the Peace becoines
satisfied that no compulsory means have Leen used to obtain the ehild from its parents or friends shall
enter on record, in a book kept for that purpose, the sex and probable age of the child, and shall give
to such person a certificate, authorizing him or her to have the care, custody. control, and €arnings of
such minor, until he or she obtain the age of majority. Every male Indian shall be deemed to have
attained his majority at cighteen, and the femals at fifteen vears.
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Of Colleges and Halls
and Judges Bearing Gifts

Reflections on the Great Denaming

Debate

BY JOHN BRISCOE

OUR JUSTICES OF THE COURT OF APPEAL and nine
Fother representatives of the California judiciary

eagerly awaited their first meeting with seven chief
judges of Indian tribal courts. This meeting would be
the first of the California Tribal Court / State Coalition,
just created by California Chief Justice Ronald George.!
Moreover, the thirteen California representatives had a
gift of great value for their Indian counterparts.

It was the morning of May 20, 2010. The representa-
tives gathered not on what little remained of Indian land
in California but in the grand chambers of the Califor-
nia Judicial Council in the new Hiram Johnson State
Office Building at 455 Golden Gate Avenue in San Fran-
cisco. After introductions, the meeting began.

Justice Richard Huffman waited for an appropriate
moment to tell the Indian judges of the gift the state mem-
bers had for them. The moment came, Justice Huffman
announced the gift — access to the state judges’ exclusive,
high-powered search engine — and, with pride in his del-
egation’s gracious gesture, added, “It’s called ‘Serranus.’”

Those in the room that day have slightly different
recollections of aspects of that moment — who sat where,
who said precisely what. But all remember one thing the
same: At the sound of Serranus, a stony silence fell.

After a time, Huffman explained that the name
referred to Serranus Hastings, the first chief justice of Cal-
ifornia. After another, long while, Chief
Judge Lester Marston of the Blue Lake
Rancheria Tribal Court explained, for
the thirteen state members, that Serranus
Hastings, that celebrated first chief jus-
tice, the founder of California’s first law
school, had directed the mass murders of

Indians in Round Valley and elsewhere,

and taken their lands. All the chief judges

UC College of the Law, San Francisco Chancellor and Dean
David Faigman. Photo: UC College of the Law, San Francisco.

Hastings indeed committed grievous misdeeds. In
relatively short order, in the most modest of gestures, new
Chief Justice Tani Cantil-Sakauye stripped the name
Serranus from the search engine intended to honor the
Indian tribal courts. More than a decade later, after first
proclaiming emphatically that the crimes of Hastings
should 7or cause his name to be stripped from the law
school he had founded, the chancellor and dean of the
college reversed course and emphatically recommended
the name come down. The legislature and governor con-
curred and the name was changed, effective this year, to
UC College of the Law, San Francisco.

The denaming?® of Hastings College of the Law is part
of a pattern, a movement, to dename and sometimes
rename institutions, buildings, streets. What are we to
make of it? The decision (in the end) to dename Hastings
College of the Law is a useful case study to consider at the
outset. For one, the matter of California’s first chief justice
seems particularly appropriate for this periodical. Second
is the recentness of events. The “misdeeds” of Hastings
came to light only of late, and the decision to dename was
made just last year, effective this year. Third, the course
of the Hastings controversy follows a pattern often seen
in other controversies: The revelations of a dark past, out-
rage from some quarters, the formation of a committee,
a decision not to rename usually based on a set of princi-
ples developed for the particular case, and finally, in some
instances, a reversal and a decision to dename. To under-
stand the Hastings controversy one first must understand
certain critical facts of California’s early history — facts
not found in the mainstream histories of the state, or only
obliquely alluded to, until very recently.

Chief Justice
Serranus Hastings.
Photo: Public domain.

of the Indian tribes knew what Hastings

had done. Only one of the thirteen state California’s Grim Beginnings

judges, all having sterling educational

backgrounds, knew even the least whis-
pers of the misdeeds of Hastings.?

1. California Judicial Council, Press Release No. 22, May
20, 2010.

2. The account of this meeting is drawn from the author’s
personal communications with two participants, Chief Judge
Abby Abinanti of the Yurok Tribe, and now-retired Court of
Appeal Justice James Lambden.

Before Congress admitted California to the union
on September 9, 1850, it vigorously debated whether

3. “Dename” is a verb, and “denaming” a noun, or at least a
gerund. UC Berkeley used the term in its 2020 decision to take
the name “Boalt” from its law school. “UC Berkeley removes
racist John Boalt’s name from law school,” https:/inews. berke-
ley.edu/2020/01/30/boalt-hall-denamed/#: - :text=Boalt %20
Hall%20will%20n0w%20be, North%20Addition%20and%20
South%20Addition [as of Apr. 4, 2023]. “Denaming” seems
preferable, if only for syllable count, to “diseponymization.”
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California should be admitted as a free or a slave state.
Sen. John C. Calhoun of South Carolina in particular,
summoning his greatest rhetorical powers, opposed Cal-
ifornia’s admission unless it were a slave state; Sen. Dan-
iel Webster of Massachusetts equally fiercely argued for
its admission as a free state. In the end, California was
admitted as a free state,* as we have all been told.

But California was not a free state. It had already legis-
lated itself to be a slave state (or at least a slave land, since
it was not yet a state), with a flourishing slave trade. And
it remained a slave state for scores of years. Its institution-
alized slavery of Indians (and too of Black people), soon to
be accompanied by Gov. Peter Hardeman Burnett’s pro-
claimed “war of extermination” against Indians, was efh-
ciently enforced by three branches of government, which,
as it happened, had all been created unconstitutionally.
A précis of California’s colonization, and its ultimate and
present status as a prize of war, is useful.

Spain, having “discovered” it, claimed California
in 1542. But it did not begin to colonize it until 1769,
when Franciscan priests, acting on authority of the king
of Spain, established the first California mission at San
Diego. In all, the Spanish, through the Catholic Church,
founded 21 missions, from San Diego to Sonoma. In
1821 Mexico attained independence from Spain, and in
1834 seized virtually all of the mission lands from the
church and began granting them to favored men. More
than 600 of those vast land grants would later be proved
valid in American courts.” In 1846, the United States
began war with Mexico, seized Alta California (what we
call “California”), invaded Mexico, and marched to the
outskirts of Mexico City. Mexico sued for peace.®

A treaty of peace was signed by negotiators for the
two countries on February 2, 1848, in the town of Gua-
dalupe Hidalgo, within cannon shot of Mexico’s capital
city. (Today it is part of Mexico City.) The treaty prom-
ised Mexico there would be no more American terror
rained on it. In return, Mexico ceded to the United
States the lands we know as New Mexico, nearly all of
Arizona, large portions of Colorado and Wyoming, and
all of Utah, Nevada, and California.”

Nine days before the treaty was signed, on January
24, 1848, gold was discovered in Northern California.
The Mexican negotiators obviously were oblivious to

4. Kevin Starr, California, New York: The Modern Library,
2005, 96-97. 9 Stat. 452, Public Law 31-50.

5. W. W. Robinson, Land in California, Berkeley: Univ. of
Calif. Press, 1948, 106.

6. Starr, California 60-70; John Walton Caughey, California,
New York: Prentice-Hall, Inc., 1940, 268—84.

7. Caughey, California, supra, 73—74; Hubert Howe Bancroft,
History of California, San Francisco: The History Co., Pub.,
1886, v. V, 590-92; Richard Griswold del Castillo, 7he Treaty
of Guadalupe Hidalgo, Norman: Univ. of Oklahoma Press,
1990, 30-42.

that discovery, which great writers ever after would try
to capture in words.

A “mini gold rush” occurred in early 1848, but it soon
petered out, in the mining expression, and life in San
Francisco returned to its somnolent, potholed normal.

Incidentally, the population of the little Pueblo of San
Francisco, which only the year before had changed its
name from Yerba Buena, was 469, according to a census
ordered by the U.S. military governor and taken in 1847
by Lt. Edward Gilbert of the U.S. Army.®

Other than that gold rush, little changed in Califor-
nia until late that year of 1848. On December 5, Pres-
ident James Polk, in his State of the Union Address,
announced to the world that the reports of gold in Cali-
fornia were true, and that all were free to come and take
it. Hundreds of thousands did come and did take. Jim
Holliday aptly titled his monumental book on this time
The World Rushed In.°

What we think we know of the California Gold Rush
— whether we know it or not — we know from the
writings of Bret Harte, who wasn’t actually here during
the Gold Rush.' We imagine the forty-niners as heroic,
intrepid, latter-day Argonauts. But what sort of men
were they really (and they were virtually all men), who
made the long treacherous sea voyage around the Horn,
or chose a shorter route that took them by foot through
the jungles of Central America, to come to San Francisco
for the Gold Rush? They were, in the main, men who
had left wives, children, mothers, jobs, the law, creditors,
and other enemies to travel 4,000 miles or much more to
seek gold, or a fortune in other than gold, and a new life.

Mining on the American River near Sacramento, circa 1852.
Photo: Public domain.

8. Oscar Lewis, San Francisco: Mission to Metropolis, Berkeley:
Howell-North Books, 1966, 46.

9. Holliday, 7he World Rushed In, New York: Simon & Schus-
ter, 1981.

10. Bret Harte plagiarized much of stories such as “The Luck
of Roaring Camp” from the letter sheets (think large post-
cards) of pioneer Louise Clappe, writing as “Dame Shirley.”
Regarding Harte’s plagiarism, see Lawrence Ferlinghetti and
Nancy J. Peters, Literary San Francisco, San Francisco: City
Lights Books and Harper & Row, Pub., 1980, 18.
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We cannot comprehend the enormity of the California
Gold Rush, nor of the transformations it brought about. In
early 1850, eight months before California would be admit-
ted as a state of the United States, two obscure German writ-
ers wrote an essay in an equally obscure German journal.
In it they declared, “Now we come to California. The most
important thing which has happened here . . . is the discov-
ery of the California gold mines. Even now, after scarcely
18 months, it can be predicted that the discovery will have
much greater consequences than the discovery of America
itself.”™ Those two little-known, then, German writers were
Karl Marx and Friedrich Engels. More than a century later,
in 1981, the scholar Jim Holliday wrote, with the advantage
of hindsight, “Everything about California would change.
In one astonishing year the place would be transformed
from obscurity to world prominence. . . . The impact of that
new California would be profound on the nation it had so
recently joined.” The following year Wallace Stegner wrote,
“The California Gold Rush was a universal mass trespass
that shortly created laws to legitimize itself.™

The population of just the newly named Pueblo of
San Francisco grew from 469 in June of 1847, to 2,000 by
the beginning of 1849, to 25,000 by the end of that year,
and to something on the order of 50,000 by the end of
1850." California was aswarm with settlers, who paid lit-
tle heed to the property rights of the private landowners,
and none to the property rights of the Indians.

In the state as a whole, the population of the native
Californians — between first European “contact” in
1542 and the end of the brief mission era in 1834, a
period of nearly 300 years — dropped from 350,000 to
150,000, demographers say. The causes were many: Euro-
pean diseases to which the Indians had no immunity;
abuse at the hands of certain of the Spanish padres and
soldiers; and suicides wrung from despair. From 1834
until 1880, however, the native population plummeted
far more precipitously, from 150,000 to 18,000. In all, the
native Californians suffered a 95 percent loss of popula-
tion between 1542 and 1880.5

For that latter period of 1834-1880, by far the prin-
cipal cause of the Indian population collapse was the
murder, mostly mass murder, by the mostly white
gold-seekers and settlers. Indian hunting was sport. But

11. Karl Marx and Friedrich Engels, “Review: January-Feb-
ruary 1850,” Neue Rheinische Zeitung Revue, Jan.—Feb. 1950,
reprinted in David Fernbach, ed., 7he Penguin Marx Library,
v. 1, Political Writings, Harmondsworth, England: Penguin
Books, 1973, 265, 275.

12. Holliday, The World Rushed In, supra, 26.

13. Stegner, “The Gift of Wilderness,” in One Way to Spell
Man, New York: Doubleday & Co., 1982, 164.

14. Frank Soulé, John H. Gihon, and James Nisbet, 7he
Annals of San Francisco, New York: D. Appleton & Co., 1855,
176, 226, 244, 300.

15. Benjamin Madley, An American Genocide: The United
States and the California Indian Catastrophe, New Haven: Yale
Univ. Press, 2016, 346—47, and authorities cited.

it had the added benefit of ridding the land of those who
had superior land rights, rights the United States was
obliged to honor under international law. More about
that in a few paragraphs.

The State of California was at the heart, if that’s a
right metaphor, of that mass murder. The legislature
authorized private militias to slaughter Indians, and
between 1850 and 1861 some 3,456 men signed up with 24
state-sponsored militia groups, who massacred Indians by
the hundreds. The most scholarly account to date states
that a minimum of 370 massacres were committed, and
hundreds more smaller “vigilante” killings. In just the
period April 1850—-December 1854, Indian massacres
occurred from extreme Northern California (peoples of
the Tolowa, Modoc, Yurok and Shasta tribes, to name
just a few) to the southernmost part of the state, where
the Cahilla and Cupefio were slaughtered.'¢

In the 1850s, Serranus Hastings organized and
financed Indian-killing expeditions.” During this
period he was also the first chief justice of California
(1849-1851), as well as the state’s third attorney general
(1852-1854).

During the Civil War, Leland Stanford solicited vol-
unteers for quasi-military campaigns against Califor-
nia Indians. As governor of California (1861-1863), he
signed into law appropriation bills to fund those killing
expeditions.” UCLA Prof. Benjamin Madley wrote in
his deeply researched, and deeply troubling 2016 book,
An American Genocide, that Hastings and Stanford “thus
profited from the theft of California Indian land . . .
[and] helped to facilitate genocide . . . .”?

Stanford and Hastings were only two of thousands of
white men directing or facilitating those mass murders.
Near Eureka in Humboldt County, white men massa-
cred hundreds of Wiyot Indians in the late 1850s. A hor-
rified young Bret Harte wrote of these mass killings for
his newspaper the Northern Californian. Following the
inevitable death threats from the killers, Harte prudently
slunk away to San Francisco, where he found himself at
the heart of a nascent literary scene.?

Though state and local school authorities have chosen,
until recently, to largely conceal or ignore this history,
it was not unknown to California’s early chroniclers.
In Volume VII of Hubert Howe Bancroft’s magisterial
(seven-volume) History of California (1890), embedded
deep on page 477, are these words, acrid with sarcasm:

16. 1d. 175, 351.

17. Id. 347-50.

18. Id. 348-50.

19. Ibid.

20. Harte in 1868 became the first editor of the Overland
Monthly, which brought out writers such as himself (includ-
ing his famous story of the Gold Rush, “The Luck of Roaring
Camp”), one Samuel Clemens (Mark Twain), Ina Coolbrith,
Noah Brooks, and so many others.
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Thus it is that the California Val-
ley cannot grace her annals with
any single Indian war bordering
on respectability. It can boast,
however, a hundred or two of as
brutal butcherings, on the part
of our honest miners and brave
pioneers, of any area of equal
extent in our republic. The poor
natives of California had neither
the strength nor the intelligence
to unite in any formidable num-
bers; hence, when now and then
one of them plucked up cour-
age to defend his wife and little
ones, or to retaliate on one of the
many outrages that were con-
stantly being perpetrated upon
them by white persons, suffi-
cient excuse was offered for the
miners and settlers to band and
shoot down any Indians they
met, old or young, innocent or
guilty, friendly or hostile, until
their appetite for blood was
appeased.”!

Following its acquisition, as a  Calif. State Library.

PROTECTING THE SETTLERS,

“Protecting the Settlers,” illustration for
Harper’s New Monthly Magazine, 1861. Image:

nor involuntary servitude, unless
for punishment of a crime, shall
ever be tolerated in this szaze.”*

At the same time, they created
(again without authority of Con-
gress) a supreme court, a governor,
and a legislature.

A lawyer, judge, and adven-
turer named Serranus Hastings
was proclaimed first chief justice
of California. Under Chief Justice
Hastings, California’s third branch
of government, acting without the
required authority of Congress,
which is to say illegally, got right
down to business.

The Judiciary Strikes First

In March 1850, one month before
the legislature enacted the vilest
piece of legislation in its history,
six months before the place called
California would become a state
of the United States, and then
under false pretenses, the Supreme
Court of California decided its
first case, People v. Smith.» Eight
white men had been arrested in

prize of war, of more than half of
Mexico,?? the United States never
got around to providing laws for the land we call Cali-
fornia. Under the United States Constitution, only Con-
gress could, of course.”® But white men in California
grew impatient. They wanted “their land” to become a
state of the United States. And so, in 1849 and 1850, with
no authority whatever from Congress, they convened
in Monterey to write their own constitution, and laws,
for a place — not a territory, not a state — they called
California.

In October 1849 they drew up a constitution for the
place California, and delivered it to the voters, meaning
white men, who approved it (12,872 for and 811 against),
on November 13. The 1849 Constitution seemed to abso-
lutely prohibit slavery in its Section 18: “[N]either slavery,

21. Hubert Howe Bancroft, History of California, v. V11, 477,
San Francisco: The History Co., 1890, 477. Although Bancroft
listed himself as the author of each of the 39 volumes of history
of the American West that bears his name, he wrote little of it.
The seven volumes on the history of California until 1890 were
written by a man named Henry Lebbeus Oak, who labored in
Bancroft’s “history factory” for decades. Kevin Starr, Clio on
the Coast: The Writing of California History, 1845-1945, San
Francisco: The Book Club of California, 2010, 27.

22. The land area of today’s Mexico is approximately 761,000
square miles. The combined land area of California, Nevada,
Utah, New Mexico, Arizona, Colorado, and Wyoming is
about 800,000 square miles.

23. Art. 1V, § 3, clause 2.

Napa (or Nappa) for the massacre
of Indians and the burning of their village and the people’s
food stores. They were a Captain Smith, Benjamin Kelsey,
Samuel Kelsey, James Lewis, Julian Graham, James Prig-
more, John Kelly and W. Anderson. In the words of white
Napa Valley pioneer George Yount, the men “passed
the day in murder & butchery.” The local judge denied
them release from jail pending trial, and the white killers
appealed that order to the Hastings Supreme Court, seek-
ing to be released. The Supreme Court ordered the men
released, on bond. Predictably — as the court no doubt
knew would happen — the men jumped bail. None was
ever tried, and many went on to live prominently prosper-
ous lives in Napa.?®

24. See  https:/larchives.cdn.sos.ca.gov/pdf/1849-california-con-
stitution-for-website-9-16-20.pdf,, italics added. Note that the
Preamble reads, “We the People of California [not State of]
. .. do establish this Constitution” [as of Apr. 7, 2023].

25. (1850) 1 Cal. 9.

26. Madley, An American Genocide, 122, 124, 159-60.
Recently deceased former Napa County Superior Court Judge
Philip Champlin had been researching the case, eager to learn
why no trial was ever held. Professor Madley now is focusing
on that very question. See also discussion of Peaple v. Smith in
Marie Silva, “Expanding Justice for All: The Supreme Court of
California in Times of Change” (Fall/Winter 2022) CSCHS
Review 21-22.
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LEAWS OF THE STATE OF CALiFORNIA.

§ 19. All white persons making application to a Justice of the Peace, for confirmation of a contract
with or in relation to an Indian, shall pay the fee, which shall not exceed two dollars for cach contract
determined and filed as provided in this Act, and for all other serviees, such fics as are allowed for
similar services under other laws of this State.  Provided, the applieation fee for hiring Indhans, or
keeping minors, and fees and expenses for setting off Jands to Indiaus, shall be paid by the white person
applying.

§ 20. Any Indian able to work and support himself in some honest calling, not having wherewithal

" to maintain himself, who shall Le found Toitering and strolling about, or frequenting public places where
liquors are sold, begging, or leading an immoral of profligate course of life, shall be liable to be arrested
on the complaint of any resident citizen of the county, and brought before any Justice of the Pence of the
proger county, Mayor or Recorder of any incorporated town or city, who shall examine said aceused

- Indiun, and bear the testimony in refation thereto, and if raid Justice, Mayor, or Recorder shall bo
satisfied that he is a vagrant, as above set forth, Lie shall make out a warrant under his hand and seal,

.. authorizing and requiring the officer having him in charge or custody, o bire out such vagrant within
twenty-four hours to the best bidder, by public notice given as he shall direet, for the highest price that
can be had, for any term not cxceeding four months; asd such vagrant shall be subject to and
governed by the provisious of this Act, regulating guardians and minors, dwing the time which Lo has
been so hired. The money received for his hire, shall, afier deducting the costs, and the necessary
expense for clothing for said Indian, which may lave been purchased by his employer, be, if he be
without a family, paid into the County Treasury, to the credit of the Indian fund. But if he have a
family, the same shall be appropriated for their use and benetit: Provided, that any such vagrant,
when arrested, and before judgment, may relieve himself by giving to such Justice, Magor, or Recorder,
a bond, with good security, conditioned that he will, for the next twelve months, conduct himsclf with
good behavior, and betake to some honest employment for support. ‘

“Act for the Government and Protection of Indians,” 1850,
Sections 19 & 20. Image: California Judicial Center Library.

With that first decision began the jurisprudence of

the Supreme Court of California.

Not to be Outshone by a Mere Court, the
Legislature Weighs In

The first California Legislature took it upon itself to
write laws notwithstanding that it, like the California
Supreme Court and like the governor, had no authority
from Congress to do anything. Early on its docket was a
“Bill for the Protection, Punishment and Government of
Indians.” That bill became the 133rd law passed by the
California Legislature. As enacted, the bill was given the
anodyne name, “Act for the Government and Protection
of Indians.”?”

But everyone knew it as the “Indian Slavery Act.”

The act provided that, upon the petition of a white
man to a justice of the peace, one or more Indians could
be made that petitioner’s slave:

Any Indian . . . found loitering and strolling about,
or frequenting public places where liquors are sold,
begging, or leading an immoral or profligate course
of life, shall be liable to be arrested on the com-
plaint of any reasonable citizen of the county, . . .
authorizing and requiring the officer having him in
charge or custody, to hire out such vagrant within
twenty-four hours to the highest bidder, . . . for any
term not exceeding four months . . . . The money
received for his hire, shall, after deducting the costs,
and the necessary expenses, be paid into the County
Treasury, to the credit of the Indian Fund. But if
he have a family, the same shall be appropriated for
their use and benefit. . . .28

The act was hardly rushed through the legislature in
a flurry of hasty hachage de saucisson. The Senate alone
considered the bill on eight different days in March and

27. Cal. Stats. 1850, ch. 133, 408.
28. Id., § 20.

April of 1850.% The bill passed and became law on April
22,1850.

The Indian Slavery Act would seem (a lawyer’s most
cravenly hedging two words) to have violated Article I,
section 18 of the state’s new Constitution. Would it not?

Less than five months later, on September 9, 1850,
Congress admitted California to statehood, on condi-
tion it be a free state. But California was a slave state and
would remain so for decades. So, from its first moment
of statehood, California was in violation of its act of
admission to the Union.?°

When in Los Angeles, visit the site of the imposing
federal courthouse downtown. The block on which that
courthouse sits was for years the site of perhaps the larg-
est of many Indian slave markets in California.*

The Indian Slavery Act remained on the books for
nearly a hundred years. It was not repealed until 1937.
In that year, in as obfuscating a legislative sausage as has
ever been hashed, referring to it in the same breath with
scores of other laws only by chapter, and date, and year,
with utterly no mention of its subject, the legislature
repealed the Indian Slavery Act.

Just as no one knows exactly how many Indians were
killed in the course of state-sponsored massacres, like-
wise no one knows how many Indians were indentured
to white masters during this long period of Indian slav-
ery in California. A tedious, case-by-case search of all
court filings throughout the state, beginning April 22,
1850, would be required to begin to find out.?

29. Journal of the Legislature of the State of California, 1850,
217, 224, 228, 257, 258, 337, 338, 343, 366, 384, 386, 387
(Mar. 14, 16, 38, 30, April 16, 17,19 and 22 — when it passed).
30. hrtps:/icaliforniabistoricalsociety.org/blog/califor-
nia-a-free-state-sanctioned-slavery/ [as of Apr. 4, 2023]. Black
slavery was practiced here as well. California’s constitution
proclaimed that “neither slavery nor involuntary servitude,
unless for punishment of a crime, shall ever be tolerated.” Ibid.
Yet archives statewide contain evidence that slavery was prac-
ticed out in the open. One newspaper ad in the Sacramento
Transcript offered “A valuable Negro gitl, aged eighteen . . .
of amiable disposition, a good washer, ironer and cook” for
sale. Susan D. Anderson “California, a ‘Free State Sanctioned
Slavery,”” https:/fwww.aclunc.org/bloglcalifornia-free-state-sanc-
tioned-slavery [as of Apr. 15, 2023].

31. “Los Angeles’ 1850s Slave Market Is Now the Site of a
Federal Courthouse,” hetps://www.kqed.org/news/11790005/
los-angeles-1850s-slave-market-is-now-the-site-of-a-federal-
courthouse [as of Apr. 4, 2023].

32. Cal. Stats. 1937, ch. 369, Div. XX, 1180.

33. Kimberly Johnston-Dobbs, “Early California Laws and
Policies Related to California Indians,” a study done for Senate
President Pro Tempore John Burton, https:/fweb.archive.org/
web/20141012063249/hrtps:/fwww.library.ca.gov/crb/02/14/02-
014.pdf [as of Apr. 4, 2023]; see “Slavery by Another Name,”
https:/fwww.aclunc.orglsites/goldchains/explore/native-ameri-
can-slave-market.html [as of Apr. 4, 2023]; “History of Slavery
in California,” https:/fen.wikipedia.orglwiki/History_of_slavery_
in_California [as of Apr. 4, 2023]; Kimberly Johnston-Dodds
and Sara Supahan, “Involuntary Servitude, Apprenticeship,
and Slavery of Native Americans in California,” The California
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These court files will stand out for, if nothing else,
their paucity of paper. Each most likely consists of at
most two moldy sheets: The “petition” of the white man
who sought a slave or slaves, and the judge’s order grant-
ing the petition. (It is difficult to imagine a white judge
denying a petition, but if there were denials, what por-
traits in courage they must be.) The to-be-enslaved Indi-
ans were given no notice of their impending bondage.
Nor were they allowed to challenge it.

Perhaps an appropriate state official, such as the cur-
rent attorney general, could suggest to the legislature
and governor that the state research, and publish, all
the enslavement decrees. Descendants of those enslaved
might begin to trace their roots. Too, it might be purga-
tive to know the names of the enslavers, and the names of
the state judges who authorized the individual enslave-
ments, in violation of their own state constitution.

The Executive Rises to Be Most Heard

Less than four months after California was admitted to
the Union, ostensibly as a free state, its first governor, in
his first State of the State Address, fulminated against
“the Indian foe.” Calling Indians “savages” in his climac-
tic moment, he thundered, “[A] war
of extermination will continue to be
waged between the races until the
Indian race becomes extinct . . . "3
On the eastern slope of Twin Peaks
in San Francisco, a street is named
for that governor, Peter Harde-
man Burnett. Burnett’s speech was
delivered on January 6, 1851 — 170
years to the day before the insur-

Governor Peter
Hardeman Burnett,
ca. 1860. Photo:
Public domain.

rection at the nation’s Capitol. As
to the “Indian question,” all three
branches of government were in
rare and inglorious unison.

The Denaming Question at Hastings College of the
Law and Elsewhere

Once, the land stretched away without names. It is covered
now with the names we have imposed on it, and the names
contain our history as the seed contains the tree.

— Wallace Stegner®

This history was well known to the seven Indian judges
who had traveled to the headquarters of the state’s court

Indian History Website, 2022, https://calindianhistory.orglinvol-
untary-servitude-apprenticeship-slavery-native-americans-cali-
fornia/ [as of Apr. 4, 2022]; Benjamin Schneider, “It Happened
Here: A History of Slavery in California,” S.F. Weekly, Feb. 4,
2021, https:/fwww.sfweekly.com/news/it-happened-here-a-history-
of-slavery-in-california/ [as of Apr. 4, 2023].

34. Peter Burnett, “State of the State Address,” January 6,
1851, hutps:/lgovernors.library.ca.goviaddresses/s_OI-Burnets2. html
[as of Apr. 4, 2023].

35. Stegner, “The Gift of Wilderness,” supra, 164.

system, San Francisco, on May 20, 2010, for that first
meeting of the Tribal / State Council. Virtually none
of the history, though, was known to the thirteen non-
Indian representatives of the state court system. None,
or very little, of this history of the founding of the
state is taught in our grammar and high schools. As for
schools of higher education, students of the state’s great
historians Herbert Eugene Bolton at Berkeley and John
Caughey at UCLA were not taught it. The late Kevin
Starr,’® the greatest historian of California ever in the
opinion of many, didn’t teach it. Yet some say this brief
account is the most important “history” of California.

Whether buried, forgotten, or ignored, such history,
when brought to light, underlies so many of the denam-
ing questions today.”

Latter-day scholars like UCLA’s Benjamin Madley
have at last brought some of this history to light. And the
truth has belatedly found its way to the popular press.
The San Francisco Chronicle on July 20, 2017, published
an op-ed piece that addressed the then-recent denamings
of John C. Calhoun College at Yale and Phelan Hall at
the University of San Francisco. The piece noted that
Calhoun’s “crimes” in the Yale case were slave owning
and support for the institution of slavery. In the USF
case, Phelan’s offense was anti-Chinese racism, virulent
to be sure. The op-ed essay then asked, if slave own-
ing and racism were causes for the deletion of a name,
what about genocide? Where does genocide fall on the
spectrum that seems to have been adopted for these
decisions? The essay pointed to the fact that a number
of prominent “early Californians,”® including John C.
Fremont, Leland Stanford and Serranus Hastings, were
also prominent enablers who effected a near-annihila-
tion of the California Indian. As noted earlier, between
European “contact” and 1880, that population fell by 95
percent.

The New York Times more than four years later, on
October 27, 2021, ran a long front-page, above-the-fold
story about the Hastings-directed murders.”® A year after
that, the State of California stripped the name “Hastings”

36. Kevin Starr, in disclosure, was a close friend.

37. 'This bit of history of California, incidentally, is a history
of about 200 years. What about the history of the peoples here
for the 200 or 800 or 15,000 years before? San Francisco was
called “Yelamu” for at least three times as long as it has been
called “San Francisco.” What were its names for the thousands
of years before?

38. The present occupiers of what we call California have
been here, generally speaking, since 1769, and did not arrive in
numbers until 1849. But other people were living and thriving
here for thousands of years before, perhaps as many as 15,000
years. That is another way of saying since the end of the last
Ice Age. They did not call this place “California.” That much
is fairly certain.

39. Thomas Fuller, “He Unleashed a California Massacre.
Should This School Be Named for Him?” N.Y. Times, Oct. 27,
2021, hetps:/fwww.nytimes.com/2021/10/27/us/hastings-college-
law-native-massacre.html [as of Mar. 20, 2023].
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from Hastings College of the Law, and gave it another
name — UC College of the Law, San Francisco — effective
Jan. 1, 2023.

Although I am often blamed (upon occasion credited)
for the denaming of Hastings College of the Law, I never
urged its denaming. True, I authored that 2017 op-ed
piece in the Chronicle. And that piece did appear under
the headline, “The Moral Case for Renaming Hastings
College of the Law.”¥ But my essay never made that
“moral case” for renaming, as the headline implied. I
didn’t write that headline, nor would I, given the oppor-
tunity, have written much less approved of it. My essay
sought only to suggest the application of a dollop of old-
time, respectful intellectual rigor to the discussion since
Hastings, Yale, and USF are, still, institutions of “higher
learning.” As a rational community, don’t we deserve
a thoughtful, deeply considered analysis that tells why
slaveholding and racism call for denaming, but genocide
does not? What is the name for that sort of discussion?

Too, I wanted to call out the hypocrisy that infests so
many of these decisions. The Yale decision to strip the
name Calhoun was pressed by students who expressed
high emotional distraughtness at having to see the name
chiseled in stone on their university campus. Was it not
odd, though, that those same students had no issue with
the name “Yale”? Elihu Yale, the founder of Yale Uni-
versity, was an English slave trader who profited hand-
somely from the institution of slavery.”!

So What to Make of the Denaming Business?

Is it part of our impulse — whatever its source — to
teach and perpetuate history, which comes from the
word for story? And aren’t we, like coyotes, storytellers
at hear?#

Sima Qian, China’s Grand Historian (146-86
BCE), wrote a variation on what George Santayana
would write 2,000 years later: “Those who don’t forget
the past will be masters of the future.”® Sima Qian’s
is one of the most extraordinary works of history ever

40. John Briscoe, “The Moral Case for Renaming Hastings
College of the Law,” S.F. Chronicle, July 20, 2017, https:/fwww.
sfehronicle.com/opinionfopenforum/article/ The-moral-case-for-
renaming-Hastings- College-0f-11275565.php [as of Mar. 22,
2023].

41. Mark Alden Branch, “A Renaming Question Very Close
to Home,” Yale Alumni Magazine, Sept.—Oct. 2020, hrtps://
yalealumnimagazine.orglarticles/5216-a-renaming-question-
very-close-to-home [as of Apr. 4, 2023]; Nora McGreevy, “Who
Is the Enslaved Child in This Portrait of Yale University’s
Namesake,” Smithsonian Magazine, Oct. 15, 2021, hrrps://
www.smithsonianmag.com/smart-news/yale-researchers-hope-to-
identity-enslaved-child-in-namesake-portrair-180978879/ [as of
Apr. 4,2023].

42. Malcolm Margolin, 7he Ohlone Way: Indian Life in the
San Francisco-Monterey Bay Area, Berkeley: Heyday, 1978,
134-37, 38 (Coyote teaching humans how to catch salmon).
43, MEFLAREHRFZMAE . 3 5HE — 3. From Records
of the Grand Historian, Introduction. I deeply appreciate John

written. It comprises 130 scrolls and gives an account
of more than 2,000 years of Chinese history. Neverthe-
less, his work until recently had been viewed skeptically
by scholars. Here’s an example of why: Writing about
the First Emperor, who had reigned a century before,
Sima Qian tells us,

When the First Emperor ascended to the throne,
he ordered the digging at Mount Li begun. When
later he unified his empire, he ordered 700,000
men to work on his death-vault. The workers
dug to underground springs, and poured copper
to form the enclosure of the outer casing of the
coffin. Palaces and towers housing a hundred offi-
cials were built and filled with treasures. Work-
men made crossbows primed to shoot at intruders.
Mercury created a hundred rivers and the ocean,
and was set to flow mechanically. Above, the heav-
ens were replicated, and below, the mountains and
the rivers of the land. Candles of the fat of mer-
maids would burn for a thousand years.#

Three hundred years before Sima Qian, Thucydides
had remarked, “Most people . . . will not take the trouble
in finding out the truth, but are much more inclined to
accept the first story they hear.”® That was hardly the case
with Sima Qian’s story. A project of such preposterous
dimensions as Sima Qian described must be a fabrica-
tion, thought scholars for centuries. But the Grand His-
torian went further. He described a vast army of sculpted
life-size warriors arrayed to protect the mausoleum. In
the winter of 1974, Yang Zhifa, a farmer, clanged his hoe
against an object. It was a sculpted head of a life-sized
clay warrior. That warrior, as we now know, was but one
of an army of more than 8,000 such terracotta warriors
unearthed so far that had been sculpted, fired and buried

there more than 2,000 years before.

Stucky, recently retired library director of San Francisco’s
Asian Art Museum, for this translation.

44. Sima Qian, Shiji, v. 6. Burton Watson, tr., Records of the
Grand Historian, Hong Kong: Columbia Univ. Press, 1993,
63, italics in original; another translation is found in Yang
Hsien-yi and Gladys Yang, trs., Selections from Records of the
Historian, Peking: Foreign Languages Press, 1979, 186; and
see Raymond Dawson, tr., Sima Quian: The First Emperor,
Oxford: Oxford Univ. Press, 2007, xi, xxiii.

45. Thucydides, History of the Peloponnesian War, Bk. 1, ch. 20.

46. See, e.g., Kinoshita, Hiromi (2007), Jane Portal, ed.
The First Emperor: China’s Terracotta Army. London: British
Museum. ISBN 978-0-7141-2447-6; “Terracotta Warriors Dis-
cover Transfer Finder’s Lives” [sic], October 13, 2019, http://
www.chinadaily.com.cn/china/2009-10/13/content_8786478.
htm [as of Apr. 4, 2023]; Simon Parry, “Curse of the Terra-
cotta Army: How those who discovered relic suffered ruined
lives,” Daily Mail, September 8, 2007, http:/fwww.dailymail.
co.uk/mewslarticle-480757/Curse-Terracotta-Army-How-discov-
ered-relic-suffered-ruined-lives. html#ixzzIlv6DI15iSM [as of Apr.
4,2023).
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Today, near the site of the terracotta warriors exca-
vation, scientists have detected extremely high levels of
mercury. The fabulous mausoleum awaits discovery.

And so some history, newly learned, can delight.

Or not. An expression gaining currency is “History
should make you uncomfortable.”” The discomforting
knowledge of Hastings’ crimes led to the stripping of
his name from the law school he founded. The Hastings
change happened about the same time that Yale Uni-
versity took the name John C. Calhoun off the college
of that name. And it occurred about the time that the
University of San Francisco removed the name James
D. Phelan from a campus building named for Phelan.
Calhoun College was denamed because Calhoun owned
slaves and was a fiery advocate for the institution of slav-
ery. Phelan Hall was denamed because Phelan was a
rank racist. Neither man killed a slave (an economically
foolish thing to do, if you think about it), or a Chinese
person, so far as we know. To put the question again, if
slaveholding and racism are grounds for denaming, what
of genocide?®® Are there guiding principles?

To linger a little longer with the discomfort, the dis-
ease that history can cause, let us consider another mat-
ter. When an overwhelmed and almost overrun Mexico
ceded the vast American West to the United States, all
assumed, or pretended to assume, that the private land
grantees of the Mexican and Spanish governments
owned the coastal and central valley lands of California.
They likewise assumed that the United States owned the
lands in the Sierra, where the Spanish and Mexicans,
generally speaking, had not made land grants, and where
the gold was found. The Treaty of Guadalupe Hidalgo,
which ended the war and effected the cession of Cali-
fornia and the rest of the American West to the United
States, recognized the established principle of interna-
tional law that the United States had to honor private
property rights created by the Mexican government
(and the handful that had been created by the Spanish
government before it). And the treaty implicitly recog-
nized the principle of international law that a conqueror
becomes the owner of all property that had been owned
by the prior sovereign.

But all the pretended assumptions about land own-
ership ignored the equally established international-law
principle of “aboriginal rights.” That principle holds that
indigenous peoples — notwithstanding their conquest
by armed invaders, notwithstanding their near-extermi-
nation by those killers, notwithstanding their enslave-
ment — maintain their rights in lands their ancestors

47. Sydney Sheehan, “History Should Make You Uncom-
fortable,” The Coalition of Master’s Scholars on Material
Culture, Nov. 20, 2020, https:/lcmsme.orglpublications/histo-
ry-should-make-you-uncomfortable [as of Apr. 4, 2023].

48. Not to mention about the name “Yale” itself. As noted
carlier, Elihu Yale, the namesake of Yale University, was very
profitably engaged in the slave trade.

historically used and occupied. Those rights, under inter-
national law, are superior to the rights of the conqueror.

And international law is part of our law.*” Even as
early as 1849, the year of the Gold Rush in California,
the U.S. Supreme Court had several times recognized the
principle of aboriginal title, beginning with the case of
Jobhnson v. M’Intosh in 1823.5° It decided additional cases
in 1831, 1832, and 1835, another in 1853, and would con-
tinue to reaffirm the principle throughout the remainder
of the nineteenth and all of the twentieth centuries.

Judges like Serranus Hastings, California’s first chief
justice, and Ogden Hoffman, the first judge of the first
federal court in the West, the Northern District of Cal-
ifornia in San Francisco, who heard most of the “Land
Cases,” surely knew the principle of aboriginal rights.
For they, as they would be quick to tell you, were learned
in the law.

They were learned and they were arrogant. Once
during the Civil War Judge Hoffman, angry that months
earlier President Abraham Lincoln had appointed Ste-
phen Field to the U.S. Supreme Court and not him,
engaged in a written dispute with Lincoln over the mean-
ing of an order that Lincoln himself
had written, and signed.®® As for
Hastings, his orders to his men to
massacre Indians emanated from
the highest arrogance. Hastings and
federal Superintendent of Indian
Affairs Thomas Henley designed
plans for the removal of natives
from Round Valley in Mendocino

County. As part of their plan, they

Tolowa woman, date
unknown. Photo: Del Norte
County Historical Society.

launched raiding parties and held
town-hall style public gatherings
where settlers aired their grievances,

leading to increased racial prejudice
and hatred toward the Indians. Hastings’ ranch manager,
H.L. Hall, had been involved in many brutal assaults on
the native population. In 1859, Hastings created the “Eel
River Rangers,” with Walter Jarboe as captain. “Jarboe

49. La Pagquete Habana (1900) 175 U.S. 677.

50. 21 U.S. 543.

51. E.g, Cherokee Nation v. Georgia (1831) 30 U.S. 1, 18;
Worcester v. Georgia (1832) 31 U.S. 515, etc. See cases collected
in Briscoe, “The Aboriginal Land Rights of the Native People
of Guam” (2003) 26 Hawaii L. Rev. 1, fn. 4, and 3-9.

52. Judge Hoffman’s telegram to Lincoln of Dec. 17, 1863, can
be seen here: https:/ipicryl.com/medialogden-hoffman-to-abra-
ham-lincoln-thursday-december-17-1863-telegram-concerning
las of Apr. 4, 2023]; hezp://library.brown.edulcds/caralog/cata-
log.php?verb=rendercrid=1211489369156250¢ colid=39; https://
library.brown.edulcds/catalog/catalog.php?verb=rendercreolid
=39¢5id=1211489369156250¢ view=showmods [as of Apr. 8,
2023]. Lincoln’s telegram to Hoffman of two days prior, Dec.
15, 1863, is set out in Roy P. Basler, ed., The Collected Works of
Abraham Lincoln, New Brunswick: Rutgers Univ. Press, 1953,
67-68.
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engaged [settlers] to hunt Indians, promising them pay-
ment from the state, or if Sacramento failed to pay, from
the operation’s extremely wealthy mastermind, Judge
Hastings, who owned an Eden Valley ranch ... .”

On top of this, or consistent with it, Hastings was a
member of the Know Nothing Party, and an advocate
for slavery. And he was an arrogantly not-nice man in his
business and personal life.>

But in the thousand or more land-title cases these
learned judges presided over — Ogden Hoffman
decided most of them — the land rights of the Indians
appear never to have been discussed, much less adjudi-
cated with any semblance of
fair process. I will spare you the
hundreds of legal citations that,
taken together, would prove the
negative.”

That might shock, but it
should not surprise. The Indi-
ans — the Indians who survived
the massacres, the Indians who

were not enslaved — were effec-
tively barred from appearing in

State legislators . . . [o]n April 16 [1850] barred
Indians with “one half of Indian blood” or more
from giving evidence in favor of, or against, any
white person” in criminal cases. Four days later,
they denied Indians the right to serve as jurors.
[Oln February 19, 1851, they specified that only
“white male” citizens could become attorneys. On
April 29, 1851, lawmakers banned Indians “with
one-fourth or more of Indian blood” . . . from
serving as witnesses in civil cases involving whites.
In combination, these race-based laws largely shut
Indians out of participation in and protection by
the state legal system.”’

Flush with the successes of the Indian killings,
Leland Stanford and many others acquired vast tracts of
land and made fortunes in real estate. Virtually all of the
Sacramento Valley, and all the coastal land in California
from just south of Fort Ross in the north to the Mexican
border, had been purportedly granted into private own-
ership by the Mexican government. Those vast grants
were the subject of decades of litigation between men
claiming to have been granted land by Mexico (and in

but a handful of cases, Spain) on the one hand, and the
United States on the other, which would be the owner
of the land if the private claim failed. None of the more

“Blind Polly,” Modoc
woman, date unknown.
Photo: Del Norte County
Historical Society.

court to testify on their own
behalf.>® As Benjamin Madley

has written,

53. Madley, An American Genocide, 277-79, and esp. the pri-
mary evidence cited in endnotes 114 and 115 on p. 608; see
also Frank H., Baumgardner III, Killing for Land in Early
California: Indian blood ar Round Valley: Founding the Nome
Cult Indian Farm, New York: Algora Publ., 2006, 71, 90-92,
93-94; Brendan C. Lindsay, Murder State: California’s Native
American Genocide, 1846—1873, Lincoln: Univ. of Nebraska
Press, 2012, 194-208.

54. See Beverly Ann Doran, “S. Clinton Hastings,” thesis
submitted in satisfaction of the requirements for the degree
of Master of Arts in History, Univ. of Calif., Berkeley, depos-
ited in the University Library March 26, 1952, 118-21, 124—43.
In his lifetime Hastings was accused of infidelity to his wife,
from whom he never divorced, and also to one Mary Keller,
who, long “acquainted” with Hastings, claimed she married
the judge shortly after the death of the first Mrs. Hastings.
When the aged Hastings married Lillian Knust, a girl of 19,
Ms. Keller sued Hastings for breach of promise and assorted
other torts of the time. The case reached Hastings’ old court,
Hastings v. Keller (1886) 69 Cal. 606; and see S.F. Chronicle,
Feb. 19, 1893, 24, col. 4. In business, the primary concern of
his life, Hastings was a ruthless and serial litigant. Doran,
“S. Clinton Hastings,” 66—79. Hastings was a member of the
political party known as the Know Nothings, which opposed
“foreigners” and immigrants, separately it ought to be noted,
and supported the institution of slavery. /4. 80-81.

55. But see WW. Robinson, Land in California, Berkeley:
Univ. of Calif. Press, 1948, 90-101.

56. California Research Bureau, Early California Laws and
Policies Related to California Indians, prepared for Sen. John
Burton, President pro Tempore of the California Senate, Sept.

than 800 cases, it seems, even bothered to mention the
prior, superior land rights of the Indian.

Amid even the barbarism of the California Gold
Rush, Indians had rights guaranteed by law — Amer-
ican domestic law and international law. Those rights
included the right not to be murdered, not to be enslaved,
and not to be stripped at gunpoint of their lands by their
new governmental masters. The State of California sys-
tematically denied them those rights. May that history
give us, as Middle English put it, dis-ease.

Denaming Controversies Elsewhere

The current freshet of controversies over school and
building names may have begun, in this country at least,
at the University of Texas in 2010, when it was learned
that a residence hall was named for a Ku Klux Klan
member, one William Stewart Simkins. The name of
the hall was changed. Since then, buildings associated
with other Klansmen and white supremacists have been
denamed at Duke University (2014), the University of
North Carolina at Chapel Hill (2020), and the Uni-
versity of Oregon (2016). In 2015, Georgetown Univer-
sity changed the names of two buildings that had been
named for university leaders who sold 272 slaves in 1838

2002, hetps:/lwww.nijc.orglpdfs/Subject%20Matter%20Articles/
Historical/Early%20CA%20Laws%20and%20Policies.pdf [as
of Apr. 4, 2023]. This subject merits much more treatment
than can be afforded here.

57. Madley, An American Genocide, 159—60.
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and used the proceeds to finance the modern
Georgetown University.>

Princeton students objected to the name
of the university’s Woodrow Wilson School
because of Wilson’s views on race and his sup-
port for racial segregation, both as president
of Princeton and as president of the United
States. Princeton first elected to retain the
name but then removed it. Stanford Univer-
sity began a similar study relating to its use
on campus of the name “Serra,” for Junipero
Serra, a Franciscan friar, who founded the
California mission system, which is thought
by many historians to have badly mistreated
its Indian “wards.” In 2019, the university

Members of the Round Valley Indian Tribe retrace the 1863 route of the
Nome Cult walk, a forced relocation of Indians from Chico, California, to
Covelo, California. Photo: U.S. Forest Service.

renamed two dormitories and a major cam-
pus street. Serra, as it happens, was canonized by the
Catholic Church in September 2015.”

Similar controversies have arisen in recent years on
campuses around the world.®

How do we assess such matters as they arise, such
as the proposal of the San Francisco Board of Educa-
tion (withdrawn, for the moment) to dename 44 pub-
lic schools including George Washington High School,
Abraham Lincoln High School, and Dianne Feinstein
Middle School?® (As an aside, normally the opponent
of an argument deploys the rhetorical device reductio ad
absurdum. Here was the historically rare case of the pro-
ponent of the argument deploying it, apparently unwit-
tingly, to great though unintended effect. The proposing
school board members were summarily recalled by the
voters from office.)

58. Regarding this denaming history, see Yale University,
“Letter of the Committee to Establish Principles on Renaming
to President Salovey,” Nov. 21, 2016, https://president.yale.edu/
sites/default/files/filesst CEPR_FINAL_12-2-16.pdf; 8-10 [as of
Apr. 4, 2023].

59. “President Eisgruber’s message to community on removal
of Woodrow Wilson name from public policy school and
Wilson College,” June 27, 2020, https:/fwww.princeton.edu/
news/2020/06/27/president-eisgrubers-message-community-
removal-woodrow-wilson-name-public-policy [as of Apr. 30,
2023]; Claire Wang, “Serra Mall to be renamed Jane Stanford
Way on Oct. 7, following two years of controversy,” Stanford
Daily, Sept. 18, 2019, https://stanforddaily.com/2019/09/18/serra-
mall-to-be-renamed-jane-stanford-way-on-oct-7-following-
two-years-of-controversy/#: - :text=Serra%20Mall%20will%20
be%200fficially, his%20mistreatment%200f%20Native %20
Americans [as of Apr. 30, 2023].

60. Yale University, “Letter of the Committee to Establish
Principles on Renaming to President Salovey.”

6l. “San Francisco school board drops plan to rename ‘injus-
tice-linked’ schools,” The Guardian, Apr. 7, 2021, https:/fwww.
theguardian.com/us-news/2021/apr/07/san-francisco-school-
board-schools-rename [as of Apr. 8, 2023]; Isaac Chotiner,
“How San Francisco Renamed Its Schools,” 7he New Yorker,
Feb. 6, 2021, hups:/fwww.newyorker.com/newslq-and-a/how-
san-francisco-renamed-its-schools [as of Apr. 8, 2023].

How are we to make these decisions? By “we” I mean
an engaged citizenry. Are there rules?

To start, established historical organizations have for-
mulated expressions of the value and role of history. (I'm
confining the brief survey below to American organ-
izations.) These expressions can be seen as thoughtful
developments of the terse wisdom of Santayana and
Sima Qian, or merely as windy periphrasis. Regardless,
they can be useful handholds as we grope for purchase
when considering a denaming question.

The Organization of American Historians, the major
professional society for academic historians, “promotes
open access to historical resources and scholarship, the
exhibition and preservation of artifacts, the discus-
sion of historical questions, and the dissemination of
knowledge.”¢*

The association also publishes “Criteria for Stan-
dards in History/Social Studies/Social Sciences (updated
2019).”% And it provides a “Statement on Standards of
Professional Conduct (updated 2011),” which includes
this passage:

Because interpreting the past is so vital to democratic
debate and civic life in the public realm, histori-
ans regularly have the opportunity to discuss the
implications of their knowledge for concerns and
controversies in the present — including present
controversies about past events. It is one of the
privileges of our profession to share historical
insights and interpretations with a wider public,

wherever the locus of our employment.®

62. Organization of American Historians, “Advocacy,” hrzps://
www.oah.orglresourcesladvocacy/ [as of Apr. 4, 2023].

63. Organization of American Historians, “Criteria for
Standards in History/Social Studies/Social Sciences (updated
2019),” hetps:/fwww. historians.orgliobs-and-professional-devel-
opment/statements-standards-and-guidelines-of-the-discipline/
criteria-for-standards-in-history/social-studies/social-sciences
[as of Apr. 8, 2023].

64. “Statement on Standards of Professional Conduct (updated
2023),”  http:/lhistorians.orgljobs-and-professional-development/
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In denaming cases specifically, what principles or fac-
tors have been invoked?

At Hastings

At the former UC Hastings College of the Law, when
my July 2017 op-ed piece about the misdeeds of Hastings
appeared, a low clamor arose that the name be changed.
Chancellor and Dean David Faigman appointed a com-
mittee, and on September 14, 2020, wrote the students,
faculty, adjunct faculty, staff, and alumni of his decision.
After laying out the background of the matter, Dean
Faigman listed the factors that would guide him, and
then delivered his conclusion. Here are his words, with
heavy elision for the sake of space:

Factors to consider in removing a name:

I.In thinking about how an institution
responds to disrepute subsequently discovered,
or recognized, about a namesake, an institution
must consider not only the namesake’s historical
wrongs but also the namesake’s degree of notoriety
in today’s society. . . .

2. When a school is named for an individual
who has fallen into relative obscurity, however,
very different considerations come into play. . . .

3. A school whose name is associated with an
otherwise generally unknown donor gains name rec-
ognition . . . from factors, independent of the person-
ality or deeds of the person for whom itis named. . ..

4. Removing a name also has the effect of eras-
ing that individual from history. . . .

5. A final and basic consideration . . . involves
how fundamental the name is to the entire

institution . . . .

6. In deliberating on all of the factors that might
be considered . . . I reached the conclusion that, when
taken together, the factors relevant to considering
this question overwhelmingly point toward retaining
the name, UC Hastings College of the law.®

Two years later Dean Faigman, presumably employing
the same six (by my count) factors, equally emphatically

statements-and-standards-of-the-profession/statement-on-stan-
dards-of-professional-conduct [as of Apr. 4, 2023], bolding in
original. Much other useful material may be found in Hans
Kohn, “A Historian’s Creed for Our Time,” (1953) 39 Bulletin
of the Amer. Assn. of Univ. Professors, 608-15, https://www jstor.
org/stable/40221203 [as of Apr. 8, 2023]; Henry Osborn Taylor,
A Historian’s Creed, Cambridge: Harvard Univ. Press, 1939.
65. Faigman Memorandum, Sept. 14, 2020, 7-8, italics added
(in possession of the author). When a friend asked my thoughts
on the memorandum, I told him I hadn’t gotten it. My friend
said I should have gotten it, since I was an adjunct member
of the faculty. And so my friend sent me a copy. On page 3 I
read, “On July 8, 2017 . . . John Briscoe, formerly an adjunct
professor of law at UC Hastings, published an editorial in the
San Francisco Chronicle . . . ” That's when I learned of my new
status at Hastings.

urged that the name of Hastings be brought down. All
that had happened, since the dean’s eatlier pronounce-
ment that the name should remain, was the publication
of that front-page article in the New York Times about
the crimes of Hastings. Such a publication is perhaps a
seventh factor to Dean Faigman’s list.

At Yale

At Yale University, President Peter Salovey first decided
not to dename Calhoun College. Two months later, in
June 2016, he decided to dename it. He then formed a
committee to make recommendations for principles to
guide such decisions in the future. Here are the principles
recommended by that committee in its letter to Salovey of
November 21, 2016, heavily elided again for space:

1. Presumptions: Renaming on account of values
should be an exceptional event.

There is a strong presumption against renam-
ing a building on the basis of the values associated
with its namesake. . . .

The presumption against renaming is at its stron-
gest when a building has been named for someone
who made major contributions to the University.

2. Principles to be considered: Sometimes renaming
on the basis of values is warranted.

3. Decisions to retain a name or to rename come
with obligations of nonerasure, contextualization,
and process. When a name is altered, there are obli-
gations on the University to ensure that the removal
does not have the effect of erasing history.*

At Boalt Hall

UC Berkeley stripped its law school of the name “Boalt”
in January 2020, with relatively little fuss.” A commit-
tee formed to consider a change in name identified two
guiding principles:

[T]he University of California renews its commit-
ment to the full realization of its historic promise to
recognize and nurture merit, talent, and achieve-
ment by supporting diversity and equal opportu-
nity in its education, services, and administration,

66. Letter of the Committee to Establish Principles on
Renaming; the president’s decision not to dename, and then
to dename, is found on pp. 4-5 of the PDF. On the decision to
rename Calhoun Hall, see: “Yale changes Calhoun College’s
name to honor Grace Murray Hopper,” Yale News, Feb. 11,
2017, https:/Inews.yale.edu/2017/02/11/yale-change-calhoun-col-
lege-s-name-honor-grace-murray-hopper-0 [as of Apr. 4, 2023].
See also Office of the President, “Decision on the Name of
Calhoun College,” Feb. 11, 2017, hetps:/lpresident.yale.eduldeci-
sion-name-calhoun-college [as of Apr. 4, 2023].

67. Gretchen Kell, “UC Berkeley removes racist John Boalt’s
name from law school,” Berkeley News, Jan. 30, 2020, https://news.
berkeley.edu/2020/01/30/boalt-hall-denamed/#: - :text=Boalr %20
Hall%20will%20now%20be, North%20Addition%20and%20
South%20Addition [as of Apr. 4, 2023].
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as well as research and creative activity. The Uni-
versity particularly acknowledges the acute need
to remove barriers to the recruitment, retention,
and advancement of talented students, faculty,
and staff from historically excluded populations
who are currently underrepresented. . . .

Whether or not a building’s name is removed, we
believe it is historically and socially valuable to retain
a public record, perhaps in the form of a plaque in the
building, that notes the building’s history of naming
and the reasons for removing the name.®

Little fuss was also the case at the University of San
Francisco when the name James D. Phelan came down
from the hall that had borne his name.® Boalt’s sin, in
short, was anti-Chinese racism. As noted earlier, the sin
of Phelan, who was a San Francisco mayor and United
States senator, was the same.

Dean Faigman ascribed no authorship to the “factors”
he employed in his decision 7ot to dename Hastings Col-
lege of the Law (and presumably also in his decision #o
dename it). He is not to be faulted in this regard. For one
thing, his factors are thoughtful ones, it is plain enough.

Dean Faigman came up with six (again, by my count);
Yale three (not counting sub-parts); and the committee
at Berkeley, two. Stanford’s committee came up with
seven, for what it is worth.”

Conclusion

Decisions whether to strip a name, topple a statue, or
otherwise clast an icon are often made in the heat of the
moment and, just as usually, in isolation. At the law school
formerly known as Hastings, a decision not to dename
was forcefully made, on plainly thoughtful principles,

68. See data on support for the name change from alumni,
faculty, and students in “Berkeley Law’s Proposal to Remove
the Name from Boalt Hall,” hetps:/ichancellor. berkeley.edulsites/
default/files/building_name_review_committee_recommenda-
tion_-_boalt_hall.pdf [as of Mar. 20, 2023].

69. “USF Dedicates Burl A. Toler Hall,” May 9, 2017, https://
usfdons.com/mews/2017/5/9/dons-honor-club-usf-dedicates-burl-
a-toler-hall-Toler-USF.aspx [as of Apr. 8, 2023].

70. The Stanford criteria, less most of the explanatory mate-
rial, are these:

1. The centrality of the person’s offensive behavior to his or

her life as a whole. . . .

2. Relation to the University history. The case for renam-

ing is weaker when the honoree has had an important

role in the University’s history. . . .

3. Harmful impact of the honoree’s behavior. . . .

4. Community identification with the feature. . . .

5. Strength and clarity of the bistorical evidence. . . .

6. The University’s prior consideration of the issues. . . .

7. Possibilities for mitigation [that is,] whether the harm can

be mitigated and historical knowledge preserved. . . .
Stanford University, “Principles and Procedures for Renaming
Buildings and Other Features at Stanford University” [no date],
https:llcampusnames.stanford.edulrenaming-principles/ [as of
May 17, 2023).

Students on the SkyDeck at UC College of the Law, San
Francisco. Photo: UC College of the Law, San Francisco.

before a decision fo dename was made, on the same prin-
ciples, apparently. That too was the case at Yale, which
only after those first two contradictory decisions decided
to search for principles, for guidelines. Might it be well not
only for universities but cities and states, museums and
historical societies, and the like, to develop a set of gen-
erally accepted principles to guide these decisions? Too,
might we better cultivate a sense of — well, something
ineffable perhaps, which is to say not describable, at least
in our language. Giazilo may be the word. It’s from the
Esan language of southern Nigeria and means something
like, “Let’s think,” “Let’s reflect.” It denotes those things,
but also connotes dialogue, and respectful deliberation, all
with the purpose of common good.”

That gift that the California judges gave their Indian
counterparts in 2010 — access to the state judges’ exclusive,
high-powered search engine — has had its name changed
from “Serranus.”’?> The new name of the search engine,
statewide, is JRN, shortened from “Judicial Resources
Network” and its Serranus-sounding sibilance. o

JoHN BRISCOE is a partner, Briscoe Ivester & Bazel
LLP, San Francisco; distinguished fellow, UC Berkeley
School of Law; advisory board member, Rhodes Acad-
emy of Ocean Law and Policy; former special adviser
to the United Nations Compensation Commission in
Geneva, Switzerland. Mr. Briscoe has published books,
law review articles, and other essays on law, history, and
literature. He is the immediate past president of the San
Francisco Historical Society, and of the Historical Soci-
ety of the United States District Court for the Northern
District of California. This essay is copyright © John
Briscoe 2023.

71. No, I am not an Esan speaker. I found the word serendip-
itously, if the expression is allowed, while searching for a Hip-
pocratic Oath for historians. I found such an oath at hrps://
giazilo.com/a-hippocratic-oath-for-historians/, and thereby found
the meaning of the word giazilo at https:/lgiazilo.com/about/ [as
of May 17, 2023].

72. See, e.g., htps:/lwww.courts.ca.goviparmersidocuments/2013_
Serranus_Survey_Results.pdf [as of May 17, 2023].
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A Red Flag about a Red Flag
in 1920s California

BY JOHN S. CARAGOZIAN

FTER A TEENAGE CAMP COUNSELOR raised a red

Ahammer—and—sickle flag and had the children

pledge allegiance to it, she and other camp per-

sonnel were convicted of felonies. The case’s background

and eventual resolution by the U.S. Supreme Court offer
insights into 1920s California.

In the early twentieth century, California was “at the

quirky vanguard of social change . .. . For example, Cal-
ifornia’s Progressives enacted direct democracy — popu-
lar initiative, referendum, and recall — to dilute business
control of the state legislature. The City of Los Angeles
took the step of replacing a private utility with a municipal
one to provide residents with water and electricity.

By the 1920s, however, the pendulum had swung
the other way. The fatal 1910 bombing of the Los Angeles
Times building by labor union radicals, the 1917 Rus-
sian revolution, and the rise of militant labor unions
such as Industrial Workers of the World all contributed
to an era of repression. This so-called First Red Scare
was characterized by federal armed raids and imprison-
ment and deportations, all directed against anarchists,

1. Daniel Hildebrand, “Pure Speech and Constitutional
Transformation,” (1993) 10 Constitutional Commentary 133,
140. See also Carey McWilliams, Southern California Country:
An Island on the Land, New York: Duell, Sloan & Pearce, 1946,
283 (referring to the “political pathology of Los Angeles” after
1911), 273-74 (“[T]he impression is widespread that, about

1934, Southern California became politically insane.”).

Yetta Stromberg. February, 21, 1921. The 20-year old, on
$10,000 bail pending appeal of her conviction and 10-year
sentence, appeared as a witness for defendant Bon Boloff,
charged with criminal syndicalism. Photo: Getty Images.

Communists, socialists and labor leaders across the
nation. During the same years, California and other
states enacted “syndicalism” statutes criminalizing advo-
cacy of violence to accomplish political or economic
change, and courts consistently upheld those statutes.

The era’s right-wing organizations included the influen-
tial Better America Foundation, founded in L.A. in 1920 to
crusade against “un-American activity” in California. Well-
funded by private utilities (such as Southern California
Edison) and other businesses, the BAF prioritized defeat-
ing organized labor. The BAF also opposed the eight-hour
workday, the abolition of child labor, the Constitution’s
Seventeenth Amendment (providing for direct election of
U.S. senators), and public schools stocking books by such
“Bolshevik” authors as Arthur Schlesinger Sr.?

The BAF kept many of its operations secret, but its
tactics included paying “professional informers,” supply-
ing witnesses in prosecutions against unions and other
perceived radicals, and underwriting political cam-
paigns.* (Readers familiar with the Watergate scandal
might be interested to know that BAF’s co-founder and
president was Los Angeles businessman Harry Halde-
man, grandfather of H.R. Haldeman. The younger
Haldeman, U.S. President Richard Nixon’s chief of staff
from 1969 through 1973, was convicted of and impris-
oned for perjury and obstruction of justice in the Water-
gate cover-up.)

At the other end of the spectrum was the Pioneer Sum-
mer Camp Conference founded in Los Angeles by various
Communist and other leftist organizations. Beginning
in 1927, the Conference operated a summer camp on
rented land near Yucaipa in San Bernardino County for
working-class children. Because the landowner charged
only nominal rent and adults volunteered their services,
camp fees were low, only $6 per week per child. Children
received leftist political education and also engaged in tra-
ditional activities such as hiking and baseball.

In the summer of 1929, Pioneer Camp had 40 chil-
dren between 10 and 15 years old and half a dozen staff,
including 19-year-old Yetta Stromberg. Stromberg had
graduated from L.A’s Roosevelt High School, com-
pleted one year at UCLA, and was a member of the
Young Communists League. Her daily camp duties
included raising a homemade triangular red flag with
a hammer and sickle and reciting with the children, “I

2. See, e.g., Whitney v. California (1927) 274 U.S. 357, and

cases cited therein.

3. See Edwin Layton, “The Better America Foundation: A
Case Study of Superpatriotism” (May 1961) 30 Pacific Histori-
cal Review 137-47.

4. E.g, Carey McWilliams, Southern California Country, 291.
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pledge allegiance to the workers’ red flag, and to the
cause for which it stands, one aim throughout our lives,
freedom for the working class.” Along the same lines, the
children “chanted Communistic songs,” most of which
Stromberg had written.® She also taught history to the
children.®

The BAF learned of the Pioneer Camp and pressured
San Bernardino County law enforcement to act. Law
enforcement visited the camp and ordered its “disband-
ment,” but camp staff ignored the order.” Then, in August
1929, carloads of sheriff’s deputies, district attorney per-
sonnel, and private citizens (mostly American Legion
members) raided the camp. The raiders also “act[ed] in
cooperation” with the Los Angeles Police Department’s
notorious “Red Squad.”® So aggressive was the raid that
“three small children” were held as material witnesses.’

Stromberg and the other camp staff were arrested and
charged with violating California Penal Code section
403a: “Any person who displays a red flag . . . or any flag
... of any color or form whatever in any public place or in
any meeting place . . . [1] as a sign, symbol or emblem of
opposition to organized government or [2] as an invitation
or stimulus to anarchistic action or [3] as an aid to propa-
ganda that is of a seditious character is guilty of a felony.”

At trial in San Bernardino County Superior Court, the
prosecution introduced evidence of the flag and pledge.”
The prosecution also offered into evidence Communist

5. See “Raid on Reds’ Camp Nets Six,” L.A. Times, Aug. 4,
1929, A2.

6. People v. Mintz (1930) 106 Cal. App. 725, 729.

7. “Raid on Reds’ Camp Nets Six,” L A. Times, Aug. 4,1929, A2.
8. Id. During the 1920s and ’30s, the L.A.P.D.’s Red Squad
— formally termed the Intelligence Squad — “broke up union
and other leftist meetings,” was paid under the table by “grate-
ful employers,” and became involved in strike-breaking out-
side of Los Angeles. See Bill Boyarsky, “Big Brother in Blue:
Protectors of Privilege: Red Squads and Police Repression in
America,” L.A. Times, Jan. 20, 1991, Book Review, 4.

9. See “Raid on Reds’ Camp Nets Six,” L A. Times, Aug. 4,
1929, A2.

10. Contemporaneous newspaper coverage of the trial
included descriptions of Stromberg as a “pretty Los Angeles
college girl.” See, e.g., “Red Flag Flying Punished,” L.A. Times,
Oct. 10, 1929, 10. See also “Yetta Fights Against Terms in San
Quentin,” San Bernardino Sun, Apr. 16, 1931, 1 (“pretty . . .
co-ed.”).

Morning salute, Camp Kinderland, New
York, 1935. Like the Pioneer Camp in
Southern California, Camp Kinderland
was one of a number of summer camps
founded by Jewish union activists and
social progressives during the 1920s.
Some of these camps drew young adults
instead of children. Like Yetta Stromberg,
leaders and counselors at other camps
SyER O were pursued by law enforcement officials
k); el dag and, during the 1940s and '50s, by state
% and federal lawmakers investigating
Communism. Photo: NYU Library.

literature seized at the camp. That literature contained
statements such as “[Communists] openly declare that
their goal can be achieved only by the violent overthrow
of the whole of the present social system.” The defense
objected on the grounds that the literature was Strom-
berg’s personal property and had never been shared with
the children. The trial judge overruled the objection.”

The jury convicted Stromberg of violating section
403a for the flag raising and convicted Stromberg and
the rest of the camp staff of conspiracy. The court sen-
tenced Stromberg to up to ten years’ imprisonment.'? All
of the defendants were released on bail pending appeal
of their convictions."

The International Labor Defense (a Communist Inter-
national arm) and the American Civil Liberties Union
jointly funded the appeal.

YETTA STROMBERG

Chief Defendant of Yucaipa Children's Camp Case
WILL SPEAK AT A

MASS MEETING

Pacific Hall 543 Third Street
Tuesday, November 26th—8 P. M.

AUSPICES INTERNATIONAL LABOR DEFENSE }

PUBLIC INVITED ADMISSION FREE

)

San Bernardino Daily Sun, November 24, 1929. Image: UCR
California Digital Newspaper Archives.

The District Court of Appeal reversed all the conspir-
acy convictions because, as the prosecution admitted, no
“overt act” had been charged. The court, however, upheld
Stromberg’s section 403a conviction. The court ruled
that the evidence — including the Communist literature
— showed that “the camp was conducted as a school of
armed revolutionary propaganda and that the flag was
exhibited as a symbol of that teaching. . . .” The court held
section 403a constitutional, because California is able to

11. See 106 Cal.App. at 729.

12. See, e.g, “Sentence Given to Women Reds,” L.A Times,
Oct. 24,1929, 6.
13. Ibid.
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Two chlldren sat in the midst of |
A throng at the Redlunds city hall
| vesterday and told hesitatingly how |
| they had been taught to ally them-
| selves with the red flag of com-
munism and the cause for which it
stande. What they sald of activi-
tes In thelr summer camp near Yu-
calps was enough to convince & jus-
tice of the penne that seven nvlultn,‘
including the mother of one of the
ehild witnesses, should be trisd ln‘
| Puperior court us enemies uf organ. |

lzed government,

Litle Mary Mintz, 13 years old |
“comrade™ of 4G other children at
the Yuealpa institution, told Judge |
| Charles G, Potter some things about
the enmp that were obviouly sur
| prising to many of the 80 or more
| speetators. The observers, perspir-
{Ing In sllence or fanning them-

solves in an attempt to be comfort-
able during a long, tedious hesare

Children Tell Court How Flag
Of Soviet Saluted at Exercise

Radical Demonstration Rumor Heard When
Seven Camp Leaders Held for Trial

tion, answering such questions as
the judge ordered put usually de-
clining to answer “on the grounds
that she might incriminate herself.”
District Attorney George H. John-
son, suspecting that her behavior
was the result of careful coachlng,
drew a sharp retort from defense
counsel when he Intimated by ques-
tionlng Mary that she had been |
told by the defense what to say and
what not to say,
Yetta Pointed Out
As Camp Leader

It was Mary, howaver, whase tes |
timony was most declsive when
welghed by Judge Potter against
the defense calims taht seven adulty
must have been innocent bystand-
ers while the red flag waved
over children's heads, Mary told, |
when ordered by the court to
do 20, how the réd flag was hofst-
ed and how the children mnde their

l‘n;:. included J, 8 Edwards, predl- | pledge of everlasting alleglance.
dent of the Rediands Law Obzerv- | This story didn't come out until af-
ance Jeague, and Eltle Giles, presi- ter Judge Potter repeatedly had
| dent of the San Bernardino county |overruled strenuons vrotests fram

San Bernardino Daily Sun, August 17, 1929. Image: UCR
California Digital Newspaper Archives.

bar “willful and deliberate training of traitors,” especially
“among those who by reason of youth and inexperience
have no chance to form an independent judgment.”

The California Supreme Court denied a hearing,”
but the U.S. Supreme Court granted review. In her brief,
Stromberg argued that section 403a unconstitution-
ally criminalized raising a flag of a legal political party
(namely, Communists) and of a nation with which the
U.S. was not at war (namely, the Soviet Union). The
prosecution’s brief countered by implying that Strom-
berg was somehow suspect because of her “Russian par-
entage” and arguing that, even if part of section 403a
were unconstitutional, that part could be severed and
Stromberg’s conviction upheld.’

In a 7-2 decision, the Supreme Court reversed Strom-
berg’s conviction.” The court’s majority opined that
states could outlaw speech posing a clear and present
danger of violence. However, the San Bernardino jury’s
verdict was general, so it was possible that Stromberg’s
conviction was solely for violating clause 1 of Section
403a (quoted above), that is, raising a flag “in opposition
to organized government.” Because a clause 1 violation
did not necessarily pose a clear and present danger, the
court deemed the clause “[r]lepugnant to the guaranty of
liberty in the Fourteenth Amendment.”®

14. 106 Cal.App. 725, 729-32.

15. Stromberg v. California (1931) 283 U.S. 359, 361.

16. See Stromberg v. California, Brief of Appellee, 10-11, 26.
17. 283 U.S. 359.

18. Id., 363-70.

The case was a landmark. For the first time, the U.S.
Supreme Court reversed a state court conviction on free
speech grounds. Moreover, the court explicitly held that
the First Amendments free speech protections were
enforceable against states and that “visual symbols like
the red flag” qualified as speech.” The Supreme Court
further signaled that it would “closely scrutinize local
actions that might compromise the integrity of the polit-
ical process by restricting speech.”?

California law enforcement continued to attack Strom-
berg for her camp activities. After the section 403a trial,
she and other camp staff members were charged with a
separate crime: operating a children’s home (namely, the
camp) without a license.” Moreover, the American Legion
urged the San Bernardino County District Attorney to
retry Stromberg (no such retrial occurred) and then com-
plained when the camp was reopened.”

The 1929 raid and trial apparently failed to deter Strom-
berg’s political advocacy. The following year, for example,
she and four others were arrested for misdemeanor dis-
turbing the peace after “preaching riots and insurrection”
at Stromberg’s alma mater, Roosevelt High School. They
were convicted and sentenced to 90 days in jail.?

Stromberg herself continued to be dogged with Com-
munist accusations despite the reversal of her felony con-
victions. The FBI tracked her, and she was blacklisted
from teaching at California public schools.

Stromberg died in 2008, at the age of 97. She never
spoke publicly about the Supreme Court case and its
aftermath. However, her great niece Judy Branfman,
a filmmaker and UCLA research affiliate, interviewed
Stromberg at length and is completing a film that
includes video of those interviews.* *

Joun CarRAGOZIAN is a Los Angeles lawyer and on the
Board of the California Supreme Court Historical Soci-
ety. He thanks Professor Nat Stern and Janie Schulman
for their contributions to this column. He welcomes
ideas for future monthly columns on California’s legal
history at jearagozian@sunkistgrowers.com.

A version of this article was originally published in
the Los Angeles Daily Journal, July 28, 2022. Reprinted
with permission.

19. E.g, David Currie, “The Constitution in the Supreme
Court: Civil Rights and Liberties 1930-1941" 1987 Duke L. J.
800, 809, 813-14.

20. Daniel Hildebrand, “Pure Speech and Constitutional
Transformation,” supra, Constitutional Commentary 149.

21. “Yucaipa Reds in More Grief,” L.A. Times, Nov. 5,1929, A8.
22. See “Legion Swats Communism,” L.A. Times, May 22,
1931, Al12; “Camp Declared Being Reopened by Commu-
nists,” L.A. Times, Sep. 27,1932, A6.

23. See “Reds Get Jail Sentences,” L.A. Times, May 14,1930, Al.
24. Information is available at https:/fwww.orangegrovesand-
Jjailsfilm.com/ [as of Jan. 29, 2023].
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Justice Kelli Evans:
Compassion and Grace Under Pressure

BY TIELA CHALMERS AND DAVID A.LASH

N RECENT YEARS, California governors have made a

concerted effort to increase the number of women

and people of color on the bench at all levels. Gover-
nor Gavin Newsom, in particular, has made this effort
a focus of his administration, and thanks to him, the
bench today bears a much closer resemblance to Cali-
fornia’s population. A majority of our Supreme Court
justices are now people of color, and women, as well as
being brilliant and thoughtful jurists. Nowhere is this
shift more evident than in the governor’s most recent
appointment to the California Supreme Court: Justice
Kelli Evans. The governor has shown great foresight in
naming Kelli to the court, choosing a jurist whose back-
ground, experience, and sensibilities will bring invalu-
able compassion, intellect, and patience to the state’s
highest court. In becoming the newest justice, Kelli
brings a lifetime of experience, superior achievement,
and dedication to fairness and access to justice. She
brings these vital judicial attributes to a platform where
those values could not be more important. We applaud
both the governor and the new justice.

As California lawyers long involved in public interest
pursuits, we have known and admired the high court’s
newest member for many years. We first met Kelli when
she was a staff attorney at the American Civil Liberties
Union of Northern California in San Francisco during
the late 1990s. Traveling in the same legal circles, work-
ing on similar issues, all focused on using the law to help
those most in need, we quickly came to admire her heart
and mind. After she moved on, our professional paths
next met when, years later, she returned to the ACLU as
its associate director, guiding its work on racial, repro-
ductive, and criminal justice.

But it was during her years at the State Bar, as its
senior director of the administration of justice, where we
worked closely together and proudly became fast friends,
collaborating on a variety of issues relating to the “justice
gap.” Kelli assumed a leadership role in connecting the
legal aid and pro bono communities with those whose
hands control the purse strings, helping to bridge a chal-
lenging divide. In that position, facing issues so critical
to low-income communities across the state, it seemed to
us that Kelli’s personal history infused her with a real-
ity and passion that would touch the lives of vulnerable

1. The term “justice gap” refers to the chasm between those
who need legal help and those who are able to obtain legal
help. In some areas of law, 80 percent of people are unable to
locate or afford legal assistance and are forced to try to navi-
gate complex legal issues and procedures without any profes-

sional help.

Kelli Evans at her confirmation hearing, Nov. 10, 2022. Photos:
California courts.

individuals and families in ways that would have a pro-
found impact. Focusing her career on protecting and
advancing justice and opportunity for those who need
it most seems to be a part of her soul. But so is a strong
work ethic and a calm demeanor that eases tense conver-
sations and makes dialogue possible.

Kelli grew up in Colorado. She and her sister saw
their mother struggle with addiction and mental illness,
a trauma for any family member to experience, much
less children. When Kelli was about 5, her mother took
both her and her sister to live with their maternal grand-
mother, knowing this move would allow them to have
better lives. Typical of Kelli’s outlook on life, she seems
to have only gratitude for her mother and the difficult,
life-altering decision made to give up responsibility for
the girls’ upbringing in favor of her own mother. It meant
that Kelli grew up with an attentive and devoted adult
who guided her with an unwavering moral compass,
support and encouragement, and a strong foundation.

Kelli speaks gratefully about the impact of legal aid
on her early life. She remembers dressing for her first day
of school and going with her grandmother to register
at the local elementary school — excited at the pros-
pect of reading and learning — only to be told that her
grandmother did not have the legal authority to register
her for school. Luckily for Kelli — and for us — Kel-
Ii’s grandmother found her way to Legal Aid, where a
staff attorney drafted a power of attorney, giving Kelli’s
grandmother the legal authority she would need to enroll
the children in school, make medical decisions on their
behalf, and generally serve as a life-stabilizing parental
presence for these then-young gitls.

To those of us who know her, it is no surprise that
Kelli enjoyed school quite a lot and, of course, did very
well. Although they became a strong unit, the family
had few resources, living for years in public housing.
Just as Kelli was entering high school, they were lucky
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Above & page 19: Kelli Evans’ confirmation hearing, Nov. 10, 2022. Photos: California courts.

amicus briefs in several high-profile
civil rights cases. Her devotion to
civil rights causes eventually, and
seemingly inevitably, drew her to
Washington, D.C., first as a senior
trial attorney at the Civil Rights
Division of the U.S. Department
of Justice, and then at a private law
firm focused on police misconduct
and other civil rights issues.

Her work on police misconduct
matters brought her back to Cali-
fornia to serve (for seven years) as
a federal court monitor, oversee-

enough to finally obtain a subsidized housing voucher
that allowed them to live in market-rate housing at an
affordable cost. As a result, they were able to move into
a neighborhood that was in the catchment area of one of
the best high schools in the state. There, Kelli was able to
take AP classes and participate in great extracurricular
activities. She graduated among the top students in her
class from a top school, all the while working 20 hours
a week to help support the family. She saw what hard
work and intellectual effort could do, and she also saw

She has that
uncanny ability

to listen carefully

to whoever she is
talking with, making
them feel they have
her full attention

to the exclusion of
all others, clearly
working hard to
understand both
what they are saying
and perhaps also
what they are not
saying.

that without some of the
advantages she had, things
could have come out very
differently.

Kelli went on to Stanford
as a National Merit Scholar,
earning a bachelor’s degree
in public policy, and then
to UC Davis School of Law,
where she was the recipient
of the Martin Luther King
Jr. Award for Public Service.
Her experience in the immi-
gration and prison law clin-
ics there clearly informed her
later work.

After law school, Kelli
followed what was becoming
a well-defined career path
that paralleled her personal
story and her personal pas-
sions. She accepted a year-
long fellowship opportunity
at Equal Rights Advocates,
a nonprofit entity advo-
cating for gender justice
in employment and educa-

tion, working on employment rights cases, representing
largely low-wage workers, protecting their rights and their
livelihoods. Next, she moved on to the ACLU of North-
ern California, where she handled litigation and drafted

ing compliance by the Oakland
Police Department with the consent decree entered into
in the case frequently referred to as “the Riders.”” We are
hard pressed to think of a position that calls for more
grace under pressure than serving as a police department
consent decree monitor. It requires an amalgam of skills
rarely seen, including evaluating the constitutionality of
police actions, an ability to listen to all sides, bringing
calm and patience to a difficult situation, all while main-
taining an unwavering commitment to justice. Kelli
served in this role in multiple cities over the course of her
career, a testament to the way so many disparate parties
with differing values and convergent interests respected
her fairness and dedication. In fact, she founded a com-
pany that provided that service to police departments
and other consent decree parties over the course of sev-
eral years.

Kelli returned to the ACLU in 2010 as its associate
director, and then moved to the State Bar of California,
where we both worked closely with her, spending a good
deal of time together on a variety of issues relating to
the justice gap. It was there that we saw her deal with
delicate situations on a continual basis. The one constant
in her performance was her motivation to do what was
right, what was just, and what would best serve the inter-
ests of those who otherwise would be marginalized. We
witnessed her belief-in-action that the law, lawyers, and
government be guided by fairness and equality, no mat-
ter one’s station in life. Her dedication to those principles
is what drove her, inspired us, and resulted in policy and
programs aimed at accomplishing those goals.

2. Allen v. City of Oakland was a federal civil rights lawsuit
originally brought in 2000 in which plaintiffs alleged that a
group of four longtime officers of the Oakland Police Depart-
ment (known as “the Riders”) kidnapped, planted evidence
on, and beat citizens. The suit also alleged that the department
turned a blind eye to this misconduct. The case was settled in
2003 with a payment to the plaintiffs and the appointment
of independent monitors. (N.D.Cal. 3:02-cv-04935, available
on PACER, https:/ipacer.login.uscourts.govicsologin/login.jsfop-
scCourtld=CAND C&appurl=https:/lecf-cand.uscourts.gov/cgi-
binliquery.pl.)
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The way Kelli talks makes it easy to trust her. She
has that uncanny ability to listen carefully to whoever
she is talking with, making them feel they have her full
attention to the exclusion of all others, clearly working
hard to understand both what they are saying and per-
haps also what they are not saying. Using that remark-
able skill, she helped to bring more resources to the table
for those serving the underserved, while satisfying those
concerned with efficiency that this issue, too, was being
addressed.

Kelli left the State Bar for the California Department of
Justice, where she served as a special assistant to Attorney
General Xavier Becerra. Her portfolio of responsibilities
unsurprisingly focused on her
areas of expertise and passion,
including policy issues rang-
ing from police accountability
to discrimination. From there
she became the chief deputy
legal affairs secretary to Gov.
Newsom, working on a wide
variety of legal issues in state
Those
responsibilities included over-
sight of the Board of Parole
Hearings. Here is another

and federal courts.

example of Kelli’s ability to
see both sides and navigate
difficult spaces. Her work on
police misconduct issues showed her the challenges faced
by those being stopped, arrested, or charged with a crime.
At the same time, in her role with the parole board, she
worked with victims of crime, hearing and balancing their
concerns and issues with those of the people convicted.
She worked hard to be fair to all, her signature calling. We
saw her compassion for families who were hurting and her
fairness to those seeking parole. A balancing act supreme,
always driven by a sense of justice.

Kelli also played a lead role in crafting and imple-
menting the governor’s 2019 moratorium on the death
penalty. In addition to halting executions in California,
it repealed the state’s lethal injection regulations and dis-
mantled California’s death chambers. When the gover-
nor faced a lawsuit over his actions, Kelli secured pro
bono representation to defend the policy and oversaw
the course of the litigation that successfully defeated all
challenges. Kelli also represented the governor’s office on
a variety of other notable criminal justice issues, includ-
ing modernizing California’s laws related to the use of
deadly force by law enforcement officers. Kelli’s ability
to work with both law enforcement and community
advocacy groups on this issue is a perfect example of her
leadership and vision, as well as her ability to listen, col-
laborate, and achieve a sometimes hard-to-imagine con-
sensus. In commenting on Kelli’s work in this area, a
career law enforcement officer observed, “In all my years

working with law enforcement leadership and various
advocates and organizations, never have I ever seen such
a skillful handling of such a sensitive and controversial
subject.”

In 2021, Newsom appointed Kelli to the Alameda
County Superior Court. As is the case for many new
judges, Kelli spent her first year on that bench in a vari-
ety of assignments, including the Civil Harassment
calendar, a court where poverty is an issue in most pro-
ceedings and where the daily calendar can be one of the
most challenging in any trial court. Many of the liti-
gants represent themselves, and there is no shortage of
mental health challenges. Whether the parties are being
physically threatened by a
neighbor, or believe their
roommate is spying for an
extraterrestrial entity, this is
the calendar of last resort. For
the many representing them-
selves, this is their big chance
to be heard — and they are
often unwilling to adhere to
guidelines and follow social
cues. But Kelli’s compassion
and patience were legendary.

We had the occasion to sit
through this calendar when
Kelli was on the bench, and
it was striking. She brought a
unique combination of patience — apparently an endless
reserve of it — with the ability to stop a long diatribe and
be decisive. Those appearing had a strong sense that she
cared about what they said and was listening carefully —
but also that she was clear when she had heard enough.
Her heart somehow never clashed with her ability to be
judicially efficient. All were treated fairly; all knew that
they had not been denied access to justice. This may be
why the local trial lawyers association selected Kelli as
Alameda County Judge of the Year after only her first year
on the bench.

It is this same sense of respect that Kelli brings to the
Supreme Court. The identity of the parties will matter
not at all. Her character will ensure that fairness will pre-
vail. As the first Black lesbian justice on the court, hav-
ing grown up in poverty, experiencing the power of legal
aid, understanding firsthand the life-saving impacts of
access to justice, Kelli Evans brings a perspective to the
court that surely will prove vital. *

TieLa CHALMERS serves as chief executive officer and
general counsel of the Alameda County Bar Associa-
tion and Legal Access Alameda. Davip A. LasH serves
as the managing counsel for pro bono and public inter-
est services at O’Melveny & Myers LLP. The opinions
expressed in this article are theirs alone.
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Portraits of Jake

Jake Dear, chief supervising attorney of the California Supreme Court (above, in his court office)
retired in early January 2023 after an extraordinary 40-year career with the California Supreme Court. I have known Jake only
a few short years, as associate editor of this Review, and he has already become a good friend and colleague, and a man I greatly
admire. To celebrate Jake’s retirement, the Review has gathered stories from present and past justices and staff colleagues. We
celebrate Jake and send best wishes for success and safe travels in his next adventures. — Molly Selvin, Review editor

ALTHOUGH 1 waAS able to experience only a brief part
of the time, it quickly became evident to me that
Jake’s 40 years of exemplary service to the court blurs the
line between institution and individual. Jake is not only a
repository of the Supreme Court’s history and tradition,
he is also an embodiment of those aspects of the court.
Jake handled the court’s cases, administrative challenges,
and human concerns with an open mind and an even
hand, resolving all disputes with careful study and preci-
sion — the same qualities that a court should possess to
establish and maintain its status as an essential institution.

— Patricia Guerrero, chief justice of California

FOR 12 YEARS Jake Dear served as chief supervising
attorney to the California Supreme Court. Conse-
quently, most members of the court family — justices,
stafl attorneys, administrative personnel — at one time or
another found their way to his office. I did, many times.
Up to the fifth floor, down the long corridor, and there,
on the left, it is: door open, Jake at his desk — maybe on
the phone, maybe at his computer, perhaps absorbed in a
legal volume. If he’s on the phone, he waves you in and
gestures to the chair in front of his desk. This allows you
to survey his office. What might capture your attention
first is the bookshelf to your left where appear the framed
and inscribed photographs of every justice with whom
Jake has served during his 40-year career with the court,
first as extern, then annual law clerk, staff attorney, and
lastly, as chief supervising attorney. Five justices in all.!

1. Associate Justices Stanley Mosk and Joseph Grodin, and
Chief Justices Malcolm Lucas, Ronald M. George, and Tani
G. Cantil-Sakauye.

Adorning his desk are the expected items: open vol-
umes, perhaps drafts of whatever opinion he is working
on, memos to the chief, notes reminding him of calls
to return, photos of his wife, Mo, and their son, Adam.
Then, frontand to the left — a pair of wooden shoes. The
shoes, now a repository for business cards, are a memento
of Jake’s time as a young boy living near Arnhem, the
Netherlands, during his father’s employment there. Yes,
he assures visitors, he did wear the shoes.

Directly in front of you, fanned out on the front of
the desk, is an array of issues of the California Supreme
Court Historical Society Newsletter (now the Review) dat-
ing back approximately 15 years. In addition to his court
duties, Jake is a longtime editor of the Newsletter / Review,
where he now serves as associate editor. His knowledge
of the court’s history runs deep. He has written, to name
only a few, articles about the court’s historical sites,? its
leadership among state courts,® and the role of the court’s
commissioners in the late nineteenth and eatly twentieth
centuries.*

Once off the telephone, Jake turns his attention to
you. Whatever issue or problem has brought you to his
office, he will assist in resolving. Then, duties permitting,
he’ll spend time with you just “catching up,” discussing

2. Jake Dear and Levin, “Historic Sites of the Califor-
nia Supreme Court” (1998-99) 4 Cal. Sup. Cr. Hist. Socly
Yearbook 63.

3. Jake Dear and Edward Jessen, “Followed Rates and Lead-
ing State Cases, 1940-2005” (2007) 41 UC Davis L. Rev. 683.
4. Jake Dear, “California’s First Judicial Staff Attorneys: The
Surprising Role That Commissioners Played, 1885-1905, in
“Creating the Courts of Appeal” (2020) 15 Cal. Legal Hist. 125.
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ABOVE LEFT, L-R: Associate Justice Kathryn Werdegar, David Werdegar, & Jake. ABOVE RIGHT, FOREGROUND, L-R: Jake, Associ-
ate Justice Martin Jenkins, & Chief Justice Patricia Guerrero. All photos in this article courtesy Sherry Glassman and court staff.

mutual interests in matters legal, general, and personal.
If something amuses him, his hearty laugh echoes in the
corridor outside his office. Visit concluded, you leave his
office with a lighter step.

Jake brings to every aspect of his life — work and
leisure alike — a dedication to detail, accuracy, and
quality. Paramount, of course, is his contribution to the
court’s decisions and opinions. Often assigned the most
complex cases, his skill in researching, analyzing, and
writing, his willingness to discuss with colleagues and
think difficult issues through — all are notable in assist-
ing the court to reach the best decision. He brings these
talents to the cases he’s assigned and he shares them with
staff attorneys who consult him on their assigned cases.

Never a 9-to-5 sort of person, Jake takes work home
with him. His battered brown leather messenger bag
accompanies him to the office every working day. Yet he
finds time for his leisure passions — wine, fine dining,
travel. Together with Mo, a talented cook, he is a gra-
cious host. Fortunate are guests who reap the benefits of
his extensive knowledge and appreciation of fine wine
and gourmet dining.

Fortunate, too, like my husband, David, and I, are
those who have traveled with Jake and Mo. Jake brings
to his trip planning the same enthusiasm, deep research,
and attention to detail that he brings to his work. It’s
rumored he has a following on Trip Advisor. Not shy
about his French, he engages with the people he encoun-
ters along the way — the innkeeper, the sommelier, the
master fromager, his fellow traveler.

Most who know Jake call him friend. The court
will miss his legal acumen, his work ethic, his histori-
cal knowledge, all his incalculable contributions to its
endeavors. But because Jake is Jake, the friendships will
surely continue.

— Kathryn Mickle Werdegar, associate justice, California
Supreme Court, 1994-2017

‘ x 7 HEN I JOINED the California Supreme Court as an

annual attorney in 2004, Jake Dear had already
been around for two decades. I soon noticed that he took
a genuine interest in everyone at the court, including
those, like me, who thought they’d only be there for a

short spell. And he was interested in everyone’s ideas,
too. I don’t know if he meant it as a compliment, but I
still recall with some pride how he came to my office one
time and told me that a recent memo I had helped my
justice prepare had scored some solid “debating points”
against the position he favored. We stayed in touch after
I left the court — Jake’s interest in people means he is
good about staying in touch — and he was instrumental
in my return many years later.

By that time, Jake had taken over as chief supervising
attorney. It was a great fit, with the position taking full
advantage of his contrasts. Jake could be described as
easygoing; over many years, I still have never once seen
him lose his temper, and his office door is always open for
casual conversation and, most likely, an offer of tea. Yet
he is also quick to take action when a situation requires
it. He is intellectually curious and to some degree flexi-
ble, both mandatory requirements if someone is going to
serve 40 years at the court. Yet he is also committed to
a core set of principles, with his most unyielding beliefs
concerned with how courts should go about their work
(transparently, carefully, and evenhandedly).

One of Jake’s favorite activities each year has been
taking new attorneys for a tour of the court building,
teasing out lore from every office, stairwell, and hallway.
I am grateful that with these tributes, his own historical
significance will be noted and celebrated.

— Kyle Graham, chief supervising attorney of the
California Supreme Court

AKE DEAR — his name, identity, and influence — is
sznonymous with the excellence and integrity of the
California Supreme Court. For decades, as the top lawyer
of the court, having been chosen as the chief of staff to
three chief justices (myself included!), Jake has success-
fully advised us on untying the most complex of Gor-
dian knots. In the halls of my former court, and in the
appellate courts, he is universally known, admired, and
pursued for his legal knowledge, advice, and acumen.

For my 12 years as Chief Justice of California, Jake was
a constant, trusted confidante and advisor on all matters
legal, court, and judiciary related. He also led the court
and staff. And this was not because he was the revered
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ABOVE LEFT: Jake & Chief Justice Tani Cantil-Sakauye in staff conference. ABOVE RIGHT: Jake & his wife Mo.

editor in chief of the law review at our alma mater, UC
Davis School of Law, or had started his career at the
court working with a veritable pantheon of California
Supreme Court justices. No, Jake was a leader because he
is a person of action; as I like to say, he has innate indus-
try with balanced and compassionate judgment.

As he drafted complex memoranda for me, the court,
staff, and others, Jake immersed himself in the tasks at
hand. I say tasks plural because as the top lawyer, he not
only led my chambers, lawyers, and professional staff, he
was the go-to person for all the lawyers and professional
staff at the court.

Walking by his office, his teacup steaming amidst
his fire code paper pyramid violation of a desk, long-
stemmed flowers from the farmers market leaning
against whatever they could find, I would regularly
observe Jake. There he sat, transfixed by what was on his
computer monitor, the outside world effectively shut out.

Sometimes, when we’d meet in my chambers or his
office to discuss legal issues, internal court procedures,
HR matters, or just to catch up, Jake would consume
an apple. I was fascinated by his deft use of the small
paring knife he always produced and his efficient effort-
less strokes as he surgically addressed the object in his
hand. Or, later in the day, Jake would hold court in his
office, tea included of course, with a court family mem-
ber, listening, providing counsel or exchanging stories
of wine, Emma the cat, or France. For Jake and Mo, his
accomplished and distinguished wife, also a UC Davis
law alum, France is home away from home.

All of this is to say that Jake Dear is a marvel. A mar-
vel within the California legal universe, not the cinematic
kind. His laser-like zeal on byzantine laws, ancient legisla-
tive history, superseded relevant regulations, and the fine
print on page 800, footnote 32, of an internet provider’s
consumer contract — coupled with his written and ver-
bal analytic presentation of those matters — places Jake
Dear in the California legal and judicial firmament. His
analytic and scholarly contributions to California juris-
prudence are immeasurable and everlasting.

— Tani G. Cantil-Sakauye, chief justice of California
2011-2022

EW PEOPLE HAVE PROVED their devotion to the court

more than Jake Dear. After one year on Justice Stan-
ley Mosk’s staff, Jake left for the bright lights of private
practice and set what may well be a world record for real-
izing it was not for him. Within a short time he was back
at the court. We worked together on the staffs of three
chief justices, Malcolm Lucas, Ronald George, and Tani
Cantil-Sakauye, and it’s difficult to encapsulate that
experience because it was so rich and varied.

Others have written about Jake’s prodigious research
abilities, management skills, and ability to focus. When
he was drafting a memorandum or opinion, Jake’s office
would become strewn with an ever-increasing pile of
open books and notes. When I caught sight of the sur-
face of his desk, I knew that his project was coming to a
close. His research skills have proved invaluable in pur-
suing other interests.

For example, Jake knows the records of the 1849 and
1879 constitutional conventions at which California’s
basic legal document was created probably better than
almost anyone. We visited the site of the 1849 Monte-
rey Convention and were struck by the lack of pomp
and ornamentation. We share a fondness for the debates
on the proper location for the Supreme Court, which
include comments on where the whiskey was better and
concerns that the air of what is now a certain state capital
was so foul that vultures were known to drop dead in
midflight — not to mention the floods.

One of Jake’s greatest pleasures has been research-
ing and creating wonderful vacations for him and his
wife, Mo. Over the years, the two have sampled cuisine
across France, visited beautiful locations off the beaten
path, and hiked in glorious landscapes, making French
and Francophile friends wherever they go. 'm always
amazed, and a little bit jealous, of the photos he sends of
the food they have just been served or of another spec-
tacular view.

Jake was the driver behind creating one of the per-
manent historical displays on view in the courthouse.
His mission was to find photographs of the multiple sites
of the Supreme Court since 1849. He was indefatigable
and ingenious in finding suitable images. For most of
the court’s history, photographs required more than
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ABOVE LEFT: Chief Justice Ronald George & Jake. ABOVE RIGHT: Beth Jay & Jake.

a smartphone or compact camera. It was so much fun
when he’d produce a new hard-won discovery depicting
another of the court’s many homes.

I could describe many more bits and pieces of our
years working together. Jake and I would spend a long
time arguing over the placement of the word “only” in
a sentence. He lunched almost daily and always happily
on leftovers from the delicious dinner Mo had made the
night before. In his office, he kept wooden shoes he wore
as a child living in the Netherlands, a small model air-
plane, and photos showing his own history at the court.
We generously edited each other’s drafts and I strongly
believe my work improved because of it.

The bottom line is that I learned a lot from Jake, and
out of our years together came a friendship that I feel very
lucky to have. I wish him and Mo nothing but the best.

— Beth Jay, an attorney at the California Supreme Court
for more than 35 years, the last 27 as principal attorney
to three successive chief justices

As I REFLECT UPON the nearly 15 years of my service
as chief justice of California, one of the highlights
was my collaboration with Jake Dear as head of the
chambers staff and chief supervising attorney of the high
court. It is difficult for me to enumerate the numerous
ways in which he provided invaluable assistance to me,
and to describe his many exceptional skills and contribu-
tions, but I shall mention a few.

Jake’s legal research skills never ceased to impress me.
One example is a case in which he and I prepared an opin-
ion that garnered the concurrence of all of my colleagues
on the court, after resolving difficult and novel questions
of law. Jake’s research uncovered some dispositive legis-
lative history and case law dating back to the 1860s and
the 1880s that had eluded the parties’ very experienced
and highly respected counsel, and that caused the court to
solicit supplemental briefing from the parties.

Jake’s writing skills always reflected a receptive
approach to the arguments and issues that came before
the court, and a very readable style.

Working with Jake was a most pleasurable experience
for me and a truly collaborative effort, with each of us

able to convince the other of the merit of something not
previously considered.

In addition to Jake’s responsibilities as a staff attorney
and head of chambers staff, he managed to perform with
remarkable skill the duties of chief supervising attorney
for the entire legal staff of the California Supreme Court.
Few individuals possess the open-mindedness and diplo-
matic skills demanded by that task.

The court and the public at large are most fortunate
that Jake intends to volunteer his services to the court in
retirement, while still allowing sufficient time for him to
pursue foreign travel and his many other interests.

My wife, Barbara, joins me in extending our greatest
appreciation to Jake for his exemplary service, and our
warmest wishes for the future to him and his wife, Mo.

— Ronald M. George, chief justice of California, 1996—2011

pUT siMpLy, Jake Dear is a marvel. From the perspec-
tive of a fellow judicial attorney who spent more than
half a century at the California Supreme Court, I believe
Jake has made as great a contribution to the Supreme
Court as an institution as any other person.

To begin with, Jake is, by far, the best administra-
tor I have ever known. He is the consummate problem
solver. He is organized, knows how to search out and
compile the relevant data necessary to meet every con-
tingency, and has the initiative and diligence to create
and maintain the resources that have enabled the court,
as an institution, to perform in a consistent and reliable
manner. His contribution to the court’s institutional
memory is incalculable.

In addition, Jake is a prodigious and creative legal
thinker and researcher. I know of no one who researches
a legal problem or issue as thoroughly or as deeply as Jake
has done in case after case. The scores of opinions he has
worked on have demonstrated his ability to keep his eye
on the big picture while delving into the details of the his-
tory and evolution of the relevant legal doctrines at issue.

Importantly, Jake has achieved his numerous legal
and administrative accomplishments with the utmost
integrity and evenhandedness. He is a most devoted
steward of California law, always guided by a dedication
to go where the relevant legal precedents lead.
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ABOVE LEFT, L-R: Hal Cohen, Beth Jay, Chief Justice Ronald George, & Jake. ABOVE RIGHT, L-R: Jake & Sherry Glassman.

Finally, on a personal note, Jake has been a wonderful
and true friend. On our daily morning “constitutionals”
around the Civic Center Plaza, we not only debated at
length the legal issues and problems on which each of us
was working but also shared more personal matters that
were on our minds and that reinforced our friendship.
He was always there to lend support when I needed it.

The court and the public have been so lucky to have
the benefit of Jake’s talent and service for so many years.
We all are in his debt.

— Hal Coben, former chief supervising attorney, worked
Jor over 50 years with the California Supreme Court

istTORs TO THE interior hallways of the California

Supreme Court view, along the walls, imposing
photos of the justices who have served from the court’s
beginning to present days. But missing from this display
are the faces of the many hundreds of staff attorneys who,
working anonymously behind the scenes, provide the sort
of backup that is essential to the functioning of a busy
and high-quality tribunal. Of course, there is not enough
room to include all of their portraits, and attempting to
select those whose work has been particularly worthy of
recognition would be a daunting task, but if that task
were undertaken, I have no doubt that Jake Dear’s portrait
would be there, and in a prominent location.

Jake, after a brief experiment with large-firm legal
practice, decided he would prefer to return to the court,
where he had clerked after graduation from law school,
and it was my good fortune to be able to offer him a
position on my staff. That was 40 years ago. Since then
he has worked on the staffs of succeeding chief justices,
becoming chief supervising attorney and outspanning
the longevity of everyone, judge or lawyer, who was there
when he began.

Jake has been more than a good staff attorney; he has
displayed a commitment to the court as an institution,
taking pleasure in researching and making available to
the public obscure byways of the court’s history, becom-
ing a key figure in the California Supreme Court His-
torical Society, and above all, concerning himself with
the efficient workings of the court and its public repu-
tation, all with his characteristic modesty and balanced

judgment. He has become a part of the institution he has
come to love.

I have no worries about Jake’s retirement. He has
many interests that he shares with his wife Maureen,
including their common enthusiasm for the French
countryside and all it has to offer; he has many friends
with whom he shares mutual love and respect; and no
doubt he will continue to be involved in assisting the
court when he has opportunity to do so. I also have no
doubt that he will be missed.

— Joseph R. Grodin, associate justice, California Supreme
Court, 198287, and professor, UC College of the Law,

San Francisco

Y ABIDING MEMORY of Jake will always be the

“NOHRM!” (or however it’s spelled) that would
greet me whenever I called him on the phone or popped
into his office. I cannot swear to it, but I'd bet dollars to
doughnuts that he greeted me with that sort of enthu-
siasm on my first day at the court in 1987, because it
would be just his style. Back in those days (before the
1989 Loma Prieta earthquake), all the justices and the
senior attorneys on their staff were on the fourth floor
of the courthouse. Junior attorneys and externs were on
the fifth, and the sixth was the AG’s domain. Jake was
on the staff of Chief Justice Malcolm Lucas and had an
office at the corner of McAllister and Larkin, part of
what is now Justice Goodwin Liu’s chambers. My office
was further along McAllister, and, as best I can figure
out, is now somewhere in the middle of Justice Leondra
Kruger’s chambers. I'd swear that Jake must have come
down the hall just to say hello in his booming voice and
congratulate me on landing an office with a big window
overlooking Civic Center Plaza and a historic wardrobe
that had a functional sink.

I didn’t have that many dealings with Jake my first
couple of years at the court when I worked for Justice
John Arguelles or at the start of my stint on the criminal
central staff. But our relationship underwent a sea change
when I took over as the staff director in 1993 and even
more so with the advent of the George Court in 1996.
As the years passed, it was a rare week (or day) without a
visit, phone call, email, or text from Jake seeking input
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ABOVE, L-R: Alice Collins, Chief Justice Tani Cantil-Sakauye, Jake & Larry Lee.

about possible changes to the court’s practices, answers
to questions about unusual procedural issues, and the
like. What typified all of these contacts, and Jake’s inter-
actions with court staff in general, was his enthusiasm
and his genuine interest in what you had to say. It was
never just lip service or some pro forma contact. Jake
cared, and that was obvious.

And it was not just on the professional side. Jake and
I had kids of about the same age, and he never seemed to
get bored hearing what mine was up to. And vice versa,
although Jake was always more interested in hearing
about others than talking about himself. When I had
to deal with some serious medical issues in our family,
Jake was a rock of emotional support. I think his ability
— his instinct, actually — to care about others was a
big part of his success as chief supervising attorney for
former Chief Justices George and Tani Cantil-Sakauye.
It certainly made it easier for us to disagree with each
other when need be.

Working closely with Jake for over 30 years was a
pleasure. That’s the bottom line. And those almost-daily
emails and texts | mentioned? They’re among the few
things I've missed in retirement.

— Norman Vance directed the Supreme Court’s criminal
central staff, 1993-2021

HEN 1 RETIRED from the California Supreme

Court five years ago, there were few staff attor-
neys left from the court who had served under Chief
Justice Rose Bird. Hal Cohen, of course, Alice Collins,
Jake Dear, and me. Hal, my head of chambers for Justice
John Arguelles from 1987 to 1989, famously came to the
court to work for Justice Mathew Tobriner in (could it
be?) 1969. Alice preceded me on the criminal central staff
by a few months in 1983 and would go on to work for
Justice Stanley Mosk and Chief Justice George, to name
just a few of the judges lucky enough to benefit from her
talents. Jake and I joined the court in the fall of 1983 as
annual law clerks. For a time, then, we four attorneys
were the remaining staff eyewitnesses to the 1986 reten-
tion election that led to the unprecedented removal of

Chief Justice Bird, as well as Justices Joseph Grodin and
Cruz Reynoso. Oh, the stories we could tell!

But time marched on, and justices came and went. I
worked with Jake and Alice for Chief Justice Malcolm
Lucas in the early 1990s, and then, for 21 years, for Jus-
tice Kathryn Mickle Werdegar. Hal, who worked for a
succession of chiefs, eventually went part-time, and then
retired. Alice, who worked for Chief Justice George and
Chief Justice Tani Cantil-Sakauye, retired about five
years ago, as did I. But Jake, the lone survivor, perse-
vered. I have missed Jake in my retirement, especially
our periodic chats about cases, about court personalities,
about legal strategies and court policies. We talked not
just of calendar memos and opinions, but more “behind-
the-curtain” stuff: the merits of conference memos writ-
ten by staff for petitions for review, potential justices’
votes on A list cases, B list cases, and habeas corpus peti-
tions, efficiency ideas regarding the processing of capital
cases, State Bar matters, things happening in the Clerk’s
Office and the Administrative Office of the Courts. All
this constitutes “the work of the court.” And Jake was
always in there, first with Chief Justice Lucas, then Chief
Justice George and then Chief Justice Cantil-Sakauye,
helping things run smoothly and with fairness, so the
California Supreme Court could approach what was the
unspoken goal: to be an efficient arm of the state govern-
ment dispensing fairness and justice to the people of the
State of California.

As I said, I have missed my time with Jake, and I'm
confident the court misses him too. I can only hope
the torch has been passed to staff members who can
approach Jake’s dedication and integrity on behalf of
the institution we served for so long. Congratulations on
your retirement, old friend. You deserve it!

— Larry Lee, staff attorney for the California Supreme
Court for almost 35 years

FOLLOWING THE TRADITION established by former Califor-
nia Supreme Court chief supervising attorney Hal Coben,
Jake continues, pro bono, to undertake various work and
projects for the court. *
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Chief Justice Phil Gibson.
Photo: California courts.

Chief Justice Phil Gibson’s Scheme to
Appoint Bernie Witkin as Reporter of Decisions
and Transform the Judicial Council

BY JOHN WIERZBICKI

N THE PAST FEW ISSUES of the Review,' we have looked
I at the early career of Bernie Witkin, whom the Califor-
nia Legislature declared had done more to help shape
California’s legal system “than any other single individ-
ual in the twentieth century.”” Witkin was renowned as
an author, speaker, advisor, and raconteur. He was also
briefly California’s twenty-first reporter of decisions. But
not much has been written about Witkin’s appointment,
or how Chief Justice Phil Gibson employed Witkin in
that role to recast the Judicial Council into the chief pol-
icymaking body of the Califor-
nia courts. This is that story.
The office of Reporter of
Decisions in California stems
from the earliest days of state-
hood. From the time of the
first state Constitution in 1849,
the California Supreme Court
has been responsible for issuing
written opinions and the leg-
islature for providing for their
“speedy publication.”® To fulfill
this obligation, the court has,
since 1850, appointed a reporter
of decisions, along with any assis-

tants that the reporter requires,
and can also remove the reporter as it chooses.”
Randolph V. Whiting was the reporter of decisions
throughout the 1930s. Whiting, a one-time grand master
of all Freemasons in California,” had been in the posi-
tion since 1917. Much of the work of the reporter’s staff
at that time involved writing a syllabus, or summary, for
each decision and drafting headnotes that identified the
important issues of law therein. Once so enhanced, the
decisions would be edited and prepared for publication,
and then handed off to the court’s longtime printer,

1. See John Wierzbicki, “A Lawyer by Accident, Bernie Wit-
kin’s Early Life and Career. Part I: A Suitable Replacement”
(Fall/Winter 2020) CSCHS Review 27—32; John Wierzbicki,
“A Lawyer by Accident, Bernie Witkin’s Early Life and Career.
Part II: Preparing for a Public Life” (Spring/Summer 2021)
CSCHS Review 15—19.

2. Cal. Ed. Code, § 19328, subd. (a).

3. Cal. Const., Art. 6, § 14 (1849), Cal. Const., Art. VI, § 14;
see also Edward W. Jessen, “Headnotes About the Reporters,
1850-1990” (Spring/Summer 2007) CSCHS Newsletter 1.

4. See Cal. Gov. Code, § 68902.

5. 1934 Proceedings of the Grand Lodge of Free and Accepted
Masons of the State of California, 6.

Bancroft-Whitney Co.
of San Francisco.®

As reporter, Whit-
ing served at the plea-
sure of a court led by
Chief Justice Wil-
liam H. Waste. The
Waste Court during

that time was notable
for its stability. There
was little turnover of

Bernie Witkin. Photo: John
Wierzbicki collection.

justices during this
period, and by the early 1930s, the major “good-govern-
ment” progressive reforms had all been implemented.”
But the court’s seeming tranquility did not extend to
the reporter’s office, which faced a dramatic increase in
its workload. Whiting’s predecessor, C.P. Pomeroy, had
produced 6.5 volumes of opinions per year during his
tenure. For Whiting, it was up to about 9 volumes per
year.® The reporter’s staff simply could not keep pace
when filings were heavy, causing delays in publication.
When filings were fewer, staff were often left idle.
Bancroft-Whitney’s publishing rival, West Publish-
ing of St. Paul, Minnesota, saw an opportunity. West
made the court an offer: give us the right to publish the
opinions of the California Supreme Court and the state’s
Courts of Appeal and in return, we will write the head-
notes and syllabi for those opinions, and provide them to
the court at no cost.”” Having an outside publisher take
on those laborious responsibilities (and for free!) was of
obvious benefit to the court as Whiting’s staff struggled

6. Jessen, “Headnotes About the Reporters, 1850—1990,” supra
(Spring/Summer 2007) CSCHS Newsletter 7.

7. Salyer, Lucy E., “The California Supreme Court in an
Age of Reform, 1910-1940,” in Harry N. Scheiber, ed., Con-
stitutional Governance and Judicial Power: The History of the
California Supreme Court, Berkeley: Institute of Government
Studies, Public Policy Press, Univ. of California, 2014, 193.

8. Jessen, “Headnotes About the Reporters, 1850—1990,”
supra (Spring/Summer 2007) CSCHS Newsletter 6.

9. Id. 7. Witkin recalled that Whiting “had a staff of about six
and they all practiced law very successfully”— with the impli-
cation being that they so did while employed at the reporter’s
office, perhaps during their idle time. Witkin, unpublished
interview with Bernard E. Witkin, Sept. 9, 1986, Witkin
Archive, California Judicial Center Library, 24.

10. Minutes of Supreme Court of California: “In Re Publica-
tion of California Reports” (Mar. 27, 1940). See also Witkin,
unpublished interview, supra, Sept. 9, 1986, 24.
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to do the job." Another consideration was that Whiting
would be leaving at the end of November 1940 after 23
years as reporter, having reached the compulsory retire-
ment age."”? This posed an opportunity to have a private
publisher take over and eliminate the reporter’s office
altogether.

In March 1940, the California Supreme Court made
public its acceptance of West Publishing’s offer. It
announced that once Whiting retired, West Publishing
would become the official publisher and the court would
then “reorganize the office of . . . [the] reporter and make
such changes in the personnel of said office and the dis-
position of the work of such reporter and his assistants
as may seem advisable to this court at that time.””® But
as fate would have it, the reporter’s office would not be
Waste’s to reorganize. In late May, Waste fell ill, report-
edly suffering from “extreme fatigue.” By early June
1940, he was dead.

Waste’s death gave Cuthbert Olson, the first Dem-
ocratic governor in 40 years, a chance to reshape the
court. He choose Phil Gibson, his former campaign
treasurer, as chief justice. Olson had appointed Gibson
as an associate justice just several months before, after
Justice William Langdon died.” With him to this new
role, Gibson brought his “law secretary,” Bernie Witkin.

11. Jessen, “Headnotes About the Reporters, 1850—1990,”
supra (Spring/Summer 2007) CSCHS Newsletter 7. Jessen, like
others, credited Witkin with originating this proposal, but
with a caveat, noting, “It may not be coincidental that Phil
Gibson was chief justice at the time Witkin implemented his
system, but Gibson’s role, if any, is unknown and the anecdotal
credit has always been given entirely to Witkin.” As we shall
shortly see, Jessen’s instinct concerning Gibson was sound.

12. Minutes of Supreme Court of California: “In Re Publica-
tion of California Reports” (Mar. 27, 1940).

13. Ibid. Under the current practice, “The official reports shall
be published under a contract to be entered into on behalf of
the state by the Chief Justice of California, the Secretary of
State, the Attorney General, the President of the State Bar, and
the Reporter of Decisions, who shall serve as secretary.” Cal.
Gov. Code, § 68903.

14. “Judge Waste Recovering,” S.F. Chronicle, May 24, 1940, 15.

15. Earl C. Behrens, “Olson to Name Gibson for Waste Post,”
S.F. Chronicle, June 8,1940, 1. For the now vacant associate jus-
tice position, Olson chose Berkeley law professor Max Radin.
But after the California Judicial Qualifications Commission
rejected Radin’s nomination (because of his support for indi-
viduals who refused to testify before a legislative committee on
subversive activities), Olson would name tax professor Roger
W. Traynor as a more innocuous appointee. Arthur Caylor,
“Radin’s Rejection Stirs California,” N.Y. Times, July 28,
1940. See Margaret Levy and Gordon Morris Bakken, “Con-
versations with Justice Stanley Mosk” (1996—97) 3 California
Supreme Court Historical Society Yearbook 175, 202, recounting
Governor Olson’s response to Warren’s announced reason for
rejecting Radin — because he was a professor with no judicial
experience: “The real reason was, Warren thought [Radin] was
too radical. . . . I was with Olson in his office when he got the
news, and I never saw him as angry as he was. He said “That
Warren is a hypocrite! He’s really opposed to him because he

Chief Justice William Waste.
Photo: California courts.

Randolf V. Whiting. Photo:
Grand Lodge of F. & A.M. of
California.

Witkin had been Langdon’s law secretary since 1930,
but he was best known for his popular bar review course
and his treatise, the Summary of California Law. When
Gibson joined the court, he asked Witkin to stay on with
him, to which Witkin agreed.”® Like Langdon, Gibson
apparently acquiesced to Witkin continuing his activi-
ties outside the court.” Although they worked together
for less than a year, Witkin must have impressed Gibson
greatly. As one court observer from that time would soon
remark, “Bernie Witkin seems to have become to Chief
Justice Phil Gibson what Justice Samuel Rosenman is
to President Roosevelt — a sagacious counsellor in that
fascinating but delicately-timing occupation known as
‘public relations.”

Olson’s choice of Gibson as chief justice proved
inspired. He was a gifted administrator. In addition to
other reforms, he would change how and what the Cali-
fornia Supreme Court would decide, while ensuring that
the Courts of Appeal had sufficient resources to manage
the redistribution. In that way, he dramatically reduced
the court’s backlogged docket, which by Waste’s death

didn’t like his political views. . . . Then Olson said, ‘Get me
Gibson on the phone.” He got Phil Gibson on the phone and
said, ‘Get me another college professor. I want to show what
a hypocrite Warren is.” And Gibson scouted around and came
up with the name of Roger Traynor. And sure enough, Traynor
got confirmed even though he was ‘only a college professor’
[with no judicial experience].”

16. Wierzbicki, “Part II: Preparing for a Public Life,” supra
(Spring/Summer 2021) CSCHS Review 15-19, 18.

17. This arrangement is not as unusual as it may appear. Ray-
mond Peters (later himself a California Supreme Court justice)
ran a competing bar review course while he was a “law-secre-
tary at large” to the court, until Witkin’s course drove him out
of business. Malcolm Tuft, “The California Supreme Court
and I: A Reminiscence” (Summer/Fall 1991) Western Leg. Hist.
275—82, 276.

18. Untitled item, The Jewish News of Northern California,
Oct. 11, 1940. Rosenman, a New York state judge, was the first
person to hold the position of White House counsel and is
credited with first using the phrase “New Deal” to describe
Roosevelt’s policies. “Samuel I. Rosenman, 77, Dies; Coined
New Deal for Roosevelt,” N.Y. Times, June 15, 1973.
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Bernie Witkin (left), at a mid-1970s meeting of California Academy of
Appellate Lawyers. Photo: CAAL.

had grown to at least three years.”” But his first priority
was the Judicial Council.?

Unlike the Reporter of Decisions office, the Judicial
Council was a new addition to the California courts.
Voters approved the council’s creation in 1926, to be
composed of the chief justice and other state court
judges, who would study court administration and
seek to “speed up” justice.” Many of those voters, how-
ever, must have been disappointed in how the council
operated under Waste. In its inaugural report, Waste
said that the council would act only “after due consid-
eration of every matter presented.”* Witkin later used
more colorful language to describe how Waste ran the
council.

At the time I came to work for the court in 1930
the California Judicial Council had been going for
some time and other judicial councils throughout
the country were doing terrific jobs. The Califor-
nia Judicial Council under Chief Justice Waste . . .
well, if they ever met nobody knew it. They had two
elderly secretaries who received the mail and they
rendered a report to the legislature on statistics. How
many filings there were in the court and how many
dispositions. They never did one damn thing.”®

To invigorate the council, Gibson needed the help
of someone savvy and trustworthy, who knew the court

19. McClain, Charles J. “The Gibson Era, 1940-1964,” in
Scheiber, ed., Constitutional Governance and Judicial Power,
supra, 251.

20. Witkin: “Shortly after Phil Gibson became chief justice
he said to me . . . T'm going to revive the Judicial Council’ or
some such words as that. . . .” Witkin, unpublished interview,
supra, Sept. 9, 1986, 24.

21. Salyer, “The California Supreme Court in an Age of
Reform, 1910-1940,” in Scheiber, ed., Constitutional Gover-
nance and Judicial Power, supra, 191.

22. Ibid. In a play on the adage “haste makes waste” Witkin
described the court during this time as “Waste without haste.”
Witkin, unpublished interview, supra, Sept. 9, 1986, 8.

23. Witkin, unpublished interview, supra, Sept. 9, 1986, 24.

members, and who would persevere. He decided that his
law secretary was just that person.

Meanwhile, now with a new chief justice in place, Ban-
croft-Whitney sought to keep the Official Reports contract
by matching West Publishing’s offer of free headnotes.*
It also had the advantage of a long history with the court
and could be trusted to know the process of publishing
decisions better than West.? This suited Gibson just fine.
It wouldn’t do to have Witkin act with the Judicial Coun-
cil in the role of Gibson’s law secretary. He needed him to
have a position with more gravitas — such as reporter of
decisions. And with Bancroft-Whitney performing most
of the work of the reporter’s office, Witkin would be free
to operate on Gibson’s behalf. Gibson would have Witkin
start by leading the effort to revise the Rules of Appel-
late Procedure, which were badly outdated. Witkin later
described their conversation.

Phil said to me, ‘Here’s what we are going to do.
We are going to get rid of Whiting. He’s going to
retire. No need for a reporter anymore. All there is,
is headnotes.” That’s all he knew about it. “You are
going to be reporter of decisions.’

It was a big increase in salary from $3,000 to
$6,000 a year, you know. That was big money.

Then he said, ‘Since you won’t have anything to
do you are going to run the Judicial Council pro-
gram to revise the rules on appeal.” He had a way
of talking that way.

I was no dummy. Instead of complaining I said,
‘Okay, it’s a deal. But I'll need a little help.’

He said, “What do you mean?’

“Well, there is a little more to reporting than head-
notes. I'll need one assistant.’

‘Okay, who do you want?’

‘I want Nankervis,?® the only guy who knows it.
‘Okay’

‘And we’ll need a stenographer.

‘All right, that’s okay’

‘On the rules on appeal I'll need about an assistant

and a half’

24. Minutes of Board of Bancroft-Whitney (June 12, 1940)
from Bernie Witkin’s personal papers (in author’s possession).
“It was unanimously agreed that we would offer to prepare
headnotes of the decisions handed down by the California
Supreme and Appellate Courts, and, if necessary, give the
State license to use same free of charge.”

25. Witkin later claimed that Bancroft-Whitney had an “in”
at the court who helped it to defeat West Publishing. Witkin,
unpublished interview, supra, Sept. 9, 1986, 24.

26. William Nankervis Jr., who later became the twenty-
second reporter of decisions (1949—1969).
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‘Okay.
So I became reporter of decisions.?”

The appointment became official on November 20,
1940, and Witkin started in his new role on December
1. But Judicial Council reform had to wait. First, Witkin
had to train Bancroft-Whitney on the art of crafting head-
notes.?® Those efforts lead to the creation of a style man-
ual, which was then published in 1942 for use by appellate
courts and lawyers.” A version of it remains in use.?

Meanwhile, Chief Justice Gibson had to do some
political maneuvering. Gibson lobbied the legislature,
and in 1941 got it to approve using the Judicial Council
to rewrite the rules on appeal and to appropriate funds
for experts and support staff for that effort.®® Witkin
would lead the appellate rules committee as its drafts-
person. Witkin later described what happened.

Phil appointed a committee [of judicial] council
members as my committee to work with, and in
his usual somewhat inconsistent way, he appointed
the dean of the court [the senior justice], Justice
John W. Shenk, as the chairman of the commit-
tee.’? He did this knowing full well that Shenk
was an enemy of all reforms.*® The whole thing
could have been a total failure. However, I out-
witted him because I thought my career was too
important to end right then.>

Witkin asked for, and got, a State Bar committee to
assist him, composed of 100 members, which included
every major law office that participated in appeals. “It
was an outstanding committee and it was that group that
took my drafts and gave them their support. [This was

27. Witkin, unpublished interview, supra, Sept. 9, 1986,
24-25.

28. lbid. See, e.g., B.E. Witkin, “Suggestions on the Prepa-
ration of Headnotes,” Mar. 3, 1941, and subsequent corre-
spondence from Bernie Witkin’s personal papers (in author’s
possession).

29. Jessen, “Headnotes About the Reporters, 1850—1990,”
supra (Spring/Summer 2007) CSCHS Newsletter 7.

30. California Style Manual (4th ed. 2000). The reporter’s
office is currently drafting a fifth edition.

31. McClain, “The Gibson Era, 1940—1964,” in Scheiber, ed.,
Constitutional Governance and Judicial Power, supra, 250.

32. Shenk was the senior justice on the court, having been
appointed in 1924. He would remain on the bench until 1959.
33. Witkin was not wrong about Shenk’s attitude concerning
reform. For example, a few years later, Shenk would write the
dissent in Perez v. Sharp (1948) 32 Cal.2d 711, asserting that
California’s laws prohibiting inter-racial marriage between
whites and non-whites should be upheld because “they have
a valid legislative purpose.” Id. 742. However, it is more likely
that Gibson appointed Shenk as chair in order to co-opt him
into the reform process rather than allow him to complain
about it from the outside.

34. Witkin, unpublished interview, supra, Sept. 9, 1986, 25.

the] means by which we got it through the council.” In
early 1943, the legislature was presented with the rules,
which went into effect that July. The legislature was so
pleased with the result that it passed a permanent appro-
priation for research staff for the Judicial Council 3

It is from this time that the Judicial Council began its
active role in the administration of the California courts.
The composition of the Supreme Court also dramatically
changed during this period, most notably with the addi-
tion of Roger Traynor, and the substance and caliber of
its decisions made it “perhaps the most highly regarded

state appellate court in the nation.”’

SAN FRANCISCO LAW JOURNAL
days VOL. CXXXXIII, No. 84

B. E. Witkin Resigns As Reporter
Of Appellate Court Decisions

Wm. Nankervis Named Successor

Margaret Burns Also Promoted

The State Supreme Court yesterday announced the resig=
nation of B E. Witkin as reporter of decisions of the Supreme
Court and District Court of Appeals. Witkin’s resignation
becomes effective immediately.

Simultaneously with the announcement of Witkin’s
resignation, the court appointed William Nankervis, Jr., as
reporter of decisions, and Margaret R. Burns to the position
of assistant reporter of decisions.

Witkin, who received his early education in the public
schools here and his advanced education at the University of
California and Boalt Hall, was admitted to practice in 1927:
Shortly after admission he joined the late Marcel Cerf in the
private practice of law and in July, 1930, became law secre-
tary to the late Supreme Court Justice William H. Langdon.
He continued as law secretary to Justice Phil S. Gibson and

bt

s

San Francisco Law Journal, Vol CXXXXIII, No. 84.

As for Witkin? He did not stay long as reporter of
decisions, resigning in November 1949 “to devote my
full time to writing, teaching and law practice.”® %

Joun R. WierzsBIcKI is a legal author, historian, and
intellectual property attorney. He serves on the Cal-
ifornia Supreme Court Historical Society’s Board of
Directors and has been conducting, on behalf of the
Society, a series of oral histories on Bernie Witkin’s life
and work.

35. Id. 26.

36. McClain, “The Gibson Era, 1940-1964,” in Scheiber, ed.,
Constitutional Governance and Judicial Power, 250.

37. Id. 246. See also Jake Dear & Edward Jessen, “Followed
Rates and Leading State Cases, 1940-2005” (2007) 41 UC
Davis L. Rev. 683.

38. “B.E. Witkin Resigns As Reporter of Appellate Court
Opinions,” S.F. L J., Nov. 1, 1949, 1. Witkin’s tenure was, by

far, the shortest of any reporter in the twentieth century.
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MEMBER NEWS

Hal Cohen Inducted into the Appellate Lawyers

Hall of Fame

REMARKS BY HAL COHEN

EDITORS NOTE: 7The California Lawyers Association’s
Committee on Appellate Courts bestows its annual Appel-
late Lawyer Hall of Fame Award upon an attorney who has
excelled as an appellate lawyer and whose career exempli-
fies the highest of values and professional attainment. Prior
honorees have been Ellis Horvitz, Jon Eisenberg, Dennis
Riordan, and Wendy Lascher. The most recent award was
conferred on former chief supervising attorney of the Cali-
Jfornia Supreme Court, Hal Coben. Below are his remarks
made at that ceremony, held in Monterey, California, in
person and via video, on November 5, 2022.

T THE OUTSET, | want to thank the Committee
A on Appellate Courts and the California Lawyers

Association for selecting me for this honor; Chief
Justice George, Chief Justice Cantil-Sakauye, and Jus-
tice Dato for submitting very generous letters of support
to the committee on my behalf; and my colleague Greg
Wolff for proposing my nomination. I am very humbled
but also very proud to accept this honor, not only given
the extremely accomplished appellate lawyers who previ-
ously have been chosen for this award, but also because
I realize that I am accepting this distinction on behalf
of all the appellate judicial attorneys in California who
have followed a similar career path. These judicial attor-
neys, working in both the California Courts of Appeal
and the California Supreme Court, are most often not
known to other appellate lawyers or to the public, but
they perform an incredibly important role in California’s
judicial system and generally do not receive the recogni-
tion they deserve.

Because my career as an appellate judicial attorney
differed from those of the prior recipients of this honor
who worked largely in the private sector, I thought I
would share a few personal thoughts regarding some of
the challenges and the rewards of the work of an appel-
late judicial attorney in California and particularly of
those who are lucky enough to work at the California
Supreme Court.

There are a number of challenges that are largely
unique to judicial appellate attorneys:

First, at the California Supreme Court, chambers
attorneys must endure the rigorous gauntlet of the
Supreme Court’s preliminary review (PR) process. In
most legal positions, one’s work is typically reviewed
by at most one or two colleagues, but at the Supreme
Court calendar memos — draft preliminary opinions
circulated prior to oral argument on which a chambers

attorney has labored often
for weeks or even months
— are subjected to the vigorous review of six other judi-
cial staffs, each of which prepares a PR that is circulated
throughout the court, containing detailed comments,
suggested changes, and penetrating critiques frequently
running ten or more pages. In my view, the PR process,
without question, plays a big part in ensuring that the
court’s ultimate opinions will be of the highest quality,
but it is always stressful, and humbling, to have the drafts
you have worked so long to perfect put before the critical
eye of generally kind but always demanding colleagues.

Second, as in effect a collaborative ghostwriter, I
needed to attempt to adjust to the distinct writing style
of each of the justices with whom I worked. Given the
length of my tenure at the court, I had to learn and
attempt to accommodate the very different writing styles
and idiosyncrasies of eight justices. The first justice I
worked with, Mat Tobriner, was quite comfortable with
lengthy opinions with long sentences and extended para-
graphs. Indeed, one Court of Appeal justice was said to
have remarked, somewhat playfully, that “it takes Mat
Tobriner 14 pages simply to clear his throat!” I must
admit that I suffer from the same affliction, and many
of the justices I have worked with since my time with
Justice Tobriner have continually been burdened with
editing my long sentences and lengthy paragraphs, fre-
quently pressing me to break up my initially drafted sen-
tences into three or four more easily digestible segments.

Third, because of the confidential nature of a judi-
cial attorney’s work, continuing even after an opinion
one has worked on has been published, one cannot (or at
least should not) discuss one’s work publicly with those
outside the court. The consequence is that, at most social
occasions, I found myself in a constrained and not very
interesting or satisfying position, even with close friends.
Although it was possible to share publicly available infor-
mation about cases pending before the court, I could not
disclose what cases I was personally working on (or had
worked on) or reveal the back-and-forth that is so much
a part of the appellate deliberative process and that those
outside the court were naturally most interested to learn.

Fourth, and this is particularly challenging for one
who has spent his or her whole career as a judicial attor-
ney, I cannot reveal to others a compendium of my life’s
work. The names of all the hundreds of cases I have
contributed to, including the ones of which I am most
proud, must remain confidential.
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In retrospect, however, there is no question that the
challenges posed by the job are greatly outweighed by
the rewards of working as a judicial attorney at the Cali-
fornia Supreme Court. Once again, I will point out four
aspects of particular significance.

First, of course, is the importance of the work itself.
At the Supreme Court, one is always aware that you are
making a very direct contribution to the formulation
and evolution of California law. There is immense sat-
isfaction in knowing your work is making a difference
and in playing an important part in advancing the cause
of justice.

Second, the work is invariably intellectually stimu-
lating. Particularly at the Supreme Court level, the cases
that the court chooses to hear almost always present dif-
ficult legal issues, often questions on which lower appel-
late courts have reached differing conclusions. For me, it
was incredibly satisfying to have the luxury, and freedom
from billable hours, to be able to take the time to deeply
research the history and background of an esoteric or
problematic legal rule, and to compare California’s treat-
ment of the subject with the treatment in other states,
in the federal system or, at times, in other countries or
under international law. And, at the Supreme Court, a
chambers attorney’s work is not limited to a particular
subject matter or even to civil or criminal cases in gen-
eral. Rather, I had the opportunity throughout my many
years at the court to continually confront entirely new
areas of the law and to compare the evolution of rules in
very different settings, for example from constitutional
cases dealing with freedom of speech or racial discrimi-
nation to novel tort, contract, or inverse condemnation
disputes. The variety assured that I was always delv-
ing into new fields and learning new legal history and
concepts.

Third, the monastic-like, academic environment of
appellate work in the judicial setting suited me. One
scene in a movie I recently saw for the second time
reminded me of an important part of what I loved about
my work. The movie was an Israeli film, “The Footnote,”
about a father and son, both Talmudic scholars, who
each were considered for the same prestigious award. The
scene in question showed the son, descending into the
bowels of a large library, to find his father at his father’s
workplace in the library basement, and discovering his
father celebrating his perceived success with colleagues.
I, too, spent hours in the court’s library — which, truth
to tell, in recent years I had mostly to myself as younger
colleagues did all their research online — and I remem-
ber well the joy of finally finding, after hours of research
through piles of bound volumes, the one passage that
perfectly captured the thought, analysis, or explanation
that had been rattling around in my head but had previ-
ously eluded my tangible expression.

Finally, perhaps the most significant reward of my
work at the Supreme Court was the wonderful and warm

relationships I developed with each of the justices with
whom I worked, with the other justices on the court, and,
most especially, with the colleagues on our own staff and
on the staffs of other justices. In this respect, the culture
of the California Supreme Court is much different from
that of other appellate courts with which I am familiar,
where appellate judges or justices do not encourage, or
sometimes do not even permit, their chambers attorneys
to confer and share ideas with the staffs of other judges
on a panel. The California Supreme Court’s culture very
much encourages the sharing of ideas and legal dilem-
mas with all the court’s attorneys. Some of my best and
most productive times were spent discussing and debat-
ing — often, I must admit, at a volume that at times
alarmed neighboring office mates — the difficult issues
in the case that I, or the other attorney, was working
on. It was the loss of the opportunity for such face-to-
face discussions during the COVID pandemic that ulti-
mately led me to decide that, after more than 50 years at
the court, it was time to fully retire.

after the petition conference, circa 2005. Photo: California
Supreme Court staff.

As T look back, my many years at the Supreme Court
resulted in a terrific, most fulfilling career for which I
will always be tremendously grateful. I thank all the jus-
tices with whom I worked and all the judicial attorneys
with whom I have had the privilege to serve. And, again,
I thank the committee for the great honor of this recog-
nition of my work at the court. *

HaL ConeN, after graduation from Harvard Law School
in June 1969, and a cross-country drive with his bride,
Inez, began a one-year clerkship with Associate Justice
Mathew Tobriner. That one-year clerkship turned into
a lifelong, more than 50-year career at the court. After
Justice Tobriner, Hal worked with Justices Otto Kaus,
Joseph Grodin, Joyce Kennard, Allen Broussard, John
Arguelles, and Chief Justices Ronald George and Tani
Cantil-Sakauye. And, thankfully, his marriage to Inez
— with two children and four grandchildren — contin-
ues to this day! *

CSCHS REVIEW + SPRING/SUMMER 2023 31



CALIFORNIA SUPREME COURT
HISTORICAL SOCIETY

‘Review

CHier JusticE Patricia GUERRERO, Chair SPRING/SUMMER 2023

DanieL M. KoLkEey, President TABLE OF CONTENTS
Hon. BArRrRY GOODE, Vice President

‘WALTER SHJEELO, Secretary

GEeORGE S. HOWARD, JRr., Treasurer

RicHARD H. Raum, Immediate Past President
CHRis STOCKTON, Director of Administration

MoLwy SELvVIN, Review Editor
Jake DEAR, Review Associate Editor

CALIFORNIA SUPREME CoURT HisToRricaL SociETY
Boarp oF DIRECTORS

GEORGE W. ABELE Davip McFApDEN

SARAH BARRINGER JorGE E. NAVARRETE

Gorpon Hon. GEorGE NICHOLSON

Joun Burns Epwarp S. RENwICK

KarHLEEN BuTZ JasoN RUSSELL
Joun CARAGOZIAN
JoserH L. CHAIREZ
Hon. Ming W. CHIN

Jovce Cook

Hon. GERARDO SANDOVAL
Pror. HARRY N. SCHEIBER

Director Emeritus

Mouiry SELvIN

s IO JAMES SHEKOYAN

Davip ETTINGER
SELMA MOIDEL SMITH

Hon. Josaua P. GRoBAN
J KarHLEEN TUTTLE

Hon. Kataryn M.
WERDEGAR

DaNIEL GRUNFELD
Hon. TERRY JaCKSON
Laura KALMAN

Joun R. WiErzBICKI

MirrcHeLL KEITER
RoBerT WoOLFE

Jennirer King

CALIFORNIA SUPREME COURT
HisToricAL SocieTy

4747 N. First Street, Suite 140
Fresno, CA 93726

Phone (800) 353-7537
director @cschs.org
www.cschs.org




	CSCHS Review, Spring/Summer 2023 
	Spring/Summer 2023 Table of Contents
	Of Colleges and Halls and Judges Bearing Gifts: Reflections on the Great Denaming Debate
	A Red Flag about a Red Flag in 1920s California
	Justice Kelli Evans: Compassion and Grace Under Pressure
	Portraits of Jake
	Jake Dear, chief supervising attorney of the California Supreme Court Retires

	Chief Justice Phil Gibson’s Scheme to Appoint Bernie Witkin as Reporter of Decisions and Transform the Judicial Council
	Hal Cohen Inducted into the Appellate Lawyers Hall of Fame
	CSCHS Board of Directors



