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The applicants who sat for the October 1947 Cal-
ifornia Bar Examination chose from among two 
dozen hypothetical questions. Along with ques-

tions involving disposition of a trust, the constitutional-
ity of a proposed federal statute defining obscenity, and 
the barter of a cow for an “unsound” horse, Question 
20 echoed cases that state and federal judges around the 
country already had on their dockets:

P sues D in state court in [the state of] Magenta to 
enforce a restrictive covenant which forbids occu-
pancy of certain land by a person not a member of 
the Caucasian race. The defendant is in part Negro 
and has bought the land . . . by himself and his fam-
ily. The defendant argues that the 14th Amendment 
. . . prevents the enforcement of the covenant against 
him . . . [but] admits that the covenant is enforceable 
according to state law unless the 14th Amendment 
prevents its enforcement. What should the decision 
of the court be? Discuss. 

Eight months later, the U.S. Supreme Court in Shelley 
v. Kraemer 1 held, as the hypothetical defendant “D” had 
argued, that racial covenants violated the Equal Protection 
Clause of the Fourteenth Amendment. Shelley combined 
cases from Missouri and Michigan, where state supreme 
courts had upheld covenants that attached to property 
(common in many states, including California) legally 
barring occupancy by non-white residents, including even 
by individuals who possessed title to that land.

1. (1948) 334 U.S. 1.

Did California’s bar examiners include Question 20 
because they anticipated that the U.S. Supreme Court 
would rule as it did in May 1948? Did they pose this 
question because, in addition to demonstrating basic 
competency in the law, the examiners believed that law-
yers have a responsibility to think broadly about equity 
and civil rights, issues newly resonant in the post–World 
War II years? We were curious.

This article explores the questions presented on Cali-
fornia’s bar exam over nearly 90 years, from August 1933 
through July 2021. We set out to understand what sub-
jects bar examiners decided were important to include 
on the test and how and why those subjects evolved over 
the decades. We were also curious about the extent to 
which those broad subjects and specific exam questions 
reflected changing societal mores and racial and gender 
relationships, both in their sometimes archaic language 
and the assumptions behind the hypothetical fact patterns. 
Quite a bit, it turns out.

Taken together, the exam questions inadvertently doc-
umented California’s twentieth-century transition from 
a largely rural, agriculturally based economy to a state 
where booming cities gave rise to new legal problems like 
automobile accidents and dodgy elevators. 

Most surprising to us, however, were the many ques-
tions tracking pressing legal and policy issues of the day 
including equality and the limits of free speech, associa-
tion and religious expression. Probably not incidentally, 
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many of the broadest and most thought-provoking ques-
tions on the bar appeared during the decades when pre-
viously unasserted constitutional rights were litigated and 
expanded in cases across the country, particularly involv-
ing women, racial minorities, and criminal defendants. 

The stated goals of the bar examiners did not change 
over the decades — they have been to measure an appli-
cant’s ability to analyze facts, discern the relevant mate-
rial from the immaterial, identify the points of law upon 
which the case turns, and then apply the law to the facts, 
reasoning in a logical manner from premises to a sound 
conclusion.2 The unstated consensus has been that these 
are the essential abilities of a competent lawyer. How-
ever, we found that the style and content of the bar exam 
questions varied significantly over the years. For example, 
questions in recent decades retreated from the sweeping, 
and now long-settled, civil rights and equal protection 
fact patterns of the mid-twentieth century in favor of less 
potentially offensive, and thus less controversial, hypo-
theticals. Recent questions tended to be shorter, narrower 
in scope, and susceptible to more efficient and objective 
grading. Where the California bar exam will go in the 
future remains to be seen, but these older essay questions 
yield a fascinating picture of the past that is unlikely to 
be repeated.

Brief History of the 
California Bar Exam
Currently, the only way to 
obtain a license to practice law 
in California is by passing the 
bar examination. California 
was not the first jurisdiction to 
require aspiring lawyers to pass 
a test to practice their profes-
sion. That distinction lies with 
Delaware, which instituted an 
oral bar exam in 1763.3 

In 1878, Clara Shortridge 
Foltz, the first woman admitted 
to the California bar, was administered a three-hour oral 
exam after studying with a San Jose judge.4 Foltz was ini-
tially barred from enrolling in law school due to her sex. She 

2. See, e.g., “Essay Examination Instructions” from the July 
1983 and February 2001 administrations of the exam.
3. The first written bar exam was administered in Massa-
chusetts, in 1855. Jessica Williams, “Abolish the Bar Exam,” 
California Law Review Blog, Oct. 2020, https://www.californi-
alawreview.org/abolish-the-bar-exam/ (as of Feb. 1, 2022).
4. Foltz read law books at the offices of Hon. C. C. Stephens. 
B. Mora, The First Female Lawyer in California: Clara S. Foltz, 
Contra Costa County Bar Association, Nov. 2016, https://www.
cccba.org/article/the-first-female-lawyer-in-california-clara-s-
foltz/#author (as of Apr. 30, 2022); see also, Barbara Allen Bab-
cock, “Dedicating the Clara Shortridge Foltz Criminal Justice 
Center” (Spring/Summer 2003) CSCHS Newsletter 8, 13.

and her fellow suffragist, Laura de Force Gordon, sued and 
ultimately won the right for women to attend Hastings Col-
lege of Law at the coeducational University of California. 
She had already fought for the right to take the bar exam 
because bar membership in California was limited to white 
men. Foltz promoted and drafted legislation, known as the 
“Woman Lawyer Bill,” which replaced “white male” with 
“citizen or person.” The bill was signed into law five months 
before she took the bar exam.5

Also beginning in 1878, attorneys in California could 
enter the profession just by graduating from Hastings, 
a practice known as the “diploma privilege.” The priv-
ilege was created as an incentive to lure students to law 
schools, whose numbers had mushroomed in the years 
following the Civil War.6

Traditionally, and before creation of the diploma 
privilege, would-be lawyers apprenticed under a practi-
tioner and then faced oral examination by a judge. Alter-
natively, those who wished to be attorneys “read” the law 
and then petitioned the Supreme Court for admission 
to the bar.7 In California, “[b]y the early 1900s it was 
apparent that the wild west was attracting an increasing 
number of law students, and overworked judges began 
delegating the testing task to committees of attorneys.”8

Early in the twentieth century, the ABA worked to 
standardize bar admission processes, which were incon-
sistent from state to state and frequently very low.9 These 

5. Mora, The First Female Lawyer in California.
6. Alfred Reed, Training For The Public Profession of the 
Law, New York: The Carnegie Foundation for the Advance-
ment of Teaching, 1921, 265–66, https://babel.hathitrust.org/
cgi/pt?id=osu.32435023490311&view=1up&seq=7&skin=2021 
(as of Apr. 13, 2022). At the time, Hastings was the only law 
school in California. “Diploma privilege” permitted gradu-
ates of certain law schools to practice law without taking a 
bar exam. Many states offered the privilege, and the practice 
reached its peak between 1879 and 1917. California abolished 
use of the diploma privilege in 1917 and the ABA denounced it 
in 1921. Wisconsin is the only jurisdiction that still recognizes 
the privilege, for graduates of Wisconsin law schools.
7. Kathleen Beitiks, “Admissions standards evolve across 
decades,” in Celebrating 75 Years, San Francisco: State Bar of 
California, 2002, 9, https://www.calbarjournal.com/Portals/1/
documents/75th-Anniversary.pdf (as of Apr. 20, 2022). Peti-
tions typically included letters of reference and a list of the law 
books the applicant had studied. Ibid. 
8. Ibid. 
9. Prof. Margo Melli, “Passing the Bar: A Brief History of Bar 
Exam Standards,” Gargoyle, Univ. of Wis. Law School (Sum-
mer 1990) 21, 3–5, https://media.law.wisc.edu/m/ywq4n/gar-
goyle_21_1_2.pdf (as of Apr. 13, 2022). The mid- to late-1800s 
saw the creation of boards and associations to license several 
professions, an effort to protect public health and safety as well 
as to manage competition. For example, the American Medi-
cal Association was founded in 1847, and the American Insti-
tute of Architects in 1857. See “AMA history,” https://www.
ama-assn.org/about/ama-history/ama-history (as of Apr. 30, 
2022); National Council of Architectural Registration Boards, 
NCARB 100, https://centennial.ncarb.org/beginning-of-licensure/ 
(as of Apr. 13, 2022).

Clara Shortridge Foltz. 
Photo: Security Pacific 
National Bank Collection, 
Los Angeles Public 
Library Photo Collection.
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concerns led the California Legislature, in 1919, to create 
the Board of Bar Examiners, originally comprised of three 
prominent attorneys from Northern California appointed 
by the California Supreme Court.10 The state’s first writ-
ten bar exam was conducted in 1920, administered in 
Los Angeles and San Francisco. Of the 137 people who 
sat for the test, 88 applicants passed, and 49 failed.11 One 
hundred years later, in 2020, one hundred times as many 
people (13,900) sat for the California bar.12 

For decades, the format of the bar exam included 
three days of essay questions, given twice a year, in the 
spring and fall. Applicants could choose which 20 of 25 
questions they wished to answer. Today, the exam con-
sists of three parts, and is administered over two days: 
Day 1 consists of five mandatory 1-hour essay questions, 
and one 90-minute performance test, and Day 2 presents 
the Multistate Bar Exam (MBE), a 200 multiple-choice 
question test developed by the National Committee of 
Bar Examiners (NCBE), which is now employed in vir-
tually every state.13 

Who Wrote the Exam Questions, and What 
Were They Trying to Test?
California drafted the questions for its first (1920) writ-
ten bar examination with a degree of thoughtfulness. 
According to the minutes of the December 2, 1919, 
meeting of the then-new Board of Bar Examiners, they 
surveyed bar associations from other states about their 

10. Id. at 9 and 25. The Board was later superseded, in 1939, 
by the 19-member Committee of Bar Examiners. See https://
www.calbar.ca.gov/About-Us/Who-We-Are/Committees/Com-
mittee-of-Bar-Examiners. (as of Apr.12, 2022). California was 
neither the first nor the last state to act. Nationally, the late 
1800s saw a push to develop central boards of bar examiners 
with state-wide jurisdiction and by 1931, every state but Indi-
ana had followed suit. Id. at 4.
11. Beitiks, “Admissions standards evolve across decades,” in 
Celebrating 75 Years, 9.
12. Most of the contemporary examinees took the test on-line, 
due to COVID-19 pandemic restrictions. https://annualreport.
calbar.ca.gov/2020-annual-report/preface/ (as of Feb. 4, 2022).
13. Only Louisiana and Puerto Rico do not use the MBE. In 
July 2017, the California State Bar moved to the current two-
day format. The change was prompted by research indicating 
that shortening the exam would not adversely affect the qual-
ity of the exam or the pass rate. The structure of the exam 
significantly changed in 1972 when California adopted the 
MBE. The number of essay questions dropped to 12 (of 15), 
to be answered over two days, with the MBE given on the 
third (middle) day. In 1978, the number of essay questions was 
reduced again, to 9. Patrick R. Dixon and Alan S. Yochelson, 
“Shhh . . . California Examinees May Be Sleeping In after Day 
Two of the Bar Exam,” The Bar Examiner, June 2017, 5, https://
thebarexaminer.ncbex.org/article/june-2017/shhh-california- 
examinees-may-be-sleeping-in-after-day-two-of-the-bar-exam-2/ 
(as of Apr. 9, 2022). The Performance Test was introduced in 
1983, and the number of essay questions was concomitantly 
reduced to six, in part to encourage law schools to include 
more clinical legal education in the curricula. Id. at 9.

test question content. Each of the examiners submitted 
at least 40 questions and sample answers for one of the 
subjects to be tested on the inaugural exam. It is unclear 
who ultimately chose those original questions.14

Shortly after its founding in 1931, the NCBE worked 
with states to help them improve their bar exam ques-
tions. The NCBE urged abandonment of short-answer 
questions that relied on memorization (such as “What 
is evidence? List the kinds” or “Define the term substantial 
compliance”) in favor of essay questions typically seen on 
exams today — “i.e., a statement of hypothetical facts 
presenting interrelated legal problems and requiring an 
answer in the form of a short composition that analyzes 
the facts and discusses and interprets the applicable 
law.”15 

Bar examiners have long considered to be a key legal 
competency the ability to discern from a proposed situation 
important facts and points of law and reason to a sound 
conclusion. Yet, while there is consensus that this skill set is 
at or near the heart of being a lawyer, recent decades have 
seen both debate about how to assess “competency” and 
growing concern over whether the California exam has 
effectively, fairly, and equitably tested this ability. Profes-
sor Deborah Jones Merritt, who has written extensively on 
the knowledge and skills that new lawyers should possess to 
serve clients effectively, noted that “nobody thought about 
basic bar competencies for a long time.”16 Instead, the focus 
was on testing to theoretical topics that had become the 
established canon of law school education. 

At the same time, some question writers seem to have 
had another goal in mind. Historically, law professors as 

14. Beitiks, “Admissions standards evolve across decades,” in 
Celebrating 75 Years, 25. 
15. Id. 
16. Authors’ interview with Prof. (Emer.) Deborah Jones 
Merritt, Moritz College of Law, The Ohio State University, 
Dec. 21, 2021. The first empirical studies of lawyer competence 
date from the 1970s. See Deborah Merritt and Logan Cornett, 
“Building a Better Bar: The Twelve Building Blocks of Mini-
mum Competence” (Oct. 2020) Institute for the Advancement 
of the American Legal System, 7, 3, https://iaals.du.edu/sites/
default/files/documents/publications/building_a_better_bar_
pre_print.pdf (as of Feb. 4, 2022). 

Taking the California Bar Exam, April 1, 1952. Photo: Univer-
sity of Southern California Libraries, Los Angeles  Examiner 
Photographs Collection, 1920–1961.
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well as practitioners and State Bar staffers contributed bar 
exam questions.17 Law professors likely suggested ques-
tions on subjects they were addressing in class, Merritt 
told us. Before 1970 and particularly during the 1940s and 
50s, constitutional law with respect to individual rights 
and criminal procedure was considerably less defined than 
in the decades since. The concept of “separate but equal,” 
for example, was likely a topic in faculty lounges long 
before Brown v. Board of Education, so it is not surprising 
that it found its way onto the bar exam.18

Moreover, while lawyers may encounter few constitu-
tional questions in their practice, it seems probable, from 
inclusion of some questions over the years, that some 
bar examiners believed that lawyers, as “custodians of 
the Constitution,” should be at “the leading edge of the 
law,” and required to think broadly about contemporary 
issues of fairness and justice.19

Our Methodology
The Berkeley Law Library houses the most complete 
collection of California State Bar Examinations we 
were able to access.20 Over the course of several days, 
we looked at every available exam from 1933 to 2021, 
reading hundreds of essay questions.21 

The questions that drew our attention were those 
that seemed to reflect societal attitudes of the day, major 
changes in state and federal law, and evidence of emerg-
ing shifts in both the law and society particularly along 
economic, political, racial, and gender dimensions. 
Unsurprisingly, we noted that questions probing for the 
same analysis appeared regularly — for example, asking 

17. State Bar examiners still solicit questions and model answers 
from law professors along with practitioners, exam graders and 
other “qualified drafters.” State Bar rules prohibit California law 
professors who submit questions from including those questions 
on their course exams for a time, so that professor’s students are 
not advantaged. Authors’ interview with Lisa Cummins, Prin-
cipal Program Analyst, Examination Development, Office of 
Admissions, State Bar of California, Jan. 6, 2022.
18. Interview, Merritt, Dec. 21, 2021. 
19. Ibid. 
20. The authors are extremely grateful to Librarian Ramona 
Collins for allowing us to examine these materials. This project 
originated in Molly’s pandemic garage cleaning with discov-
ery of all the question booklets that comprised the April 1950 
California Bar Examination, including pencil annotations in 
those booklets by her late father, Paul P. Selvin, who passed the 
exam that year. Selvin went on to found an appellate practice 
in Los Angeles; he represented numerous publications, pro-
gressive organizations and writers on First Amendment mat-
ters, and was general counsel to the Writers Guild of America, 
West for 25 years. We dedicate this article to his memory.
21. Questions for a handful of morning or afternoon sessions 
are missing from Berkeley’s collection. Because we were inter-
ested in the form and content of the essay questions, for the 
exam administrations that included the MBE (since 1972) and 
the Performance Test (since 1983), we considered only the essay 
questions for those exams.

test takers to sort out negligence in complicated work-
place accidents or rights among family members with 
competing inheritance claims. Several hypotheticals 
reappeared almost verbatim over the years. Note that we 
do not claim ours is a comprehensive or rigorous statis-
tical analysis. We picked exam questions subjectively — 
choosing what seemed interesting and revealing.22 

We grouped our selected questions into broad (and 
often overlapping) categories including criminal law, 
First Amendment / free speech issues, wills and estates, 
equal protection / discrimination, commercial transactions 
and labor relations. We also flagged questions where the 
language in the hypothetical was glaringly pejorative — 
“Bum, an insolvent squatter” — or dated — for instance, 
the demise of several “elderly spinsters” set in motion com-
plicated inheritance disputes well into the mid- twentieth 
century. Finally, we noted a few questions involving acci-
dents or alleged crimes involving a chain of events so con-
voluted that they bordered on preposterous. 

To draw some conclusions about how the bar exam 
seemed to reflect shifts in law and society, we informally, 
and quite broadly, “mapped” questions against legal 
decisions and broad changes and historical events in 
California and nationally.23 We also spoke with scholars 
who write on the bar exam and lawyer competency. We 
reviewed copies of The Bar Examiner, a publication of 
the NCBE, looking from 1931–1985 for discussion of the 
constitutional and social-impact questions that are our 
focus. We found virtually none.24 

What Did We Find?
Three broad themes emerged in the exam questions 
we review below. First, as we will detail, the questions 

22. There are many dozens of questions we have not discussed. 
For example, while estate planning practitioners make up only 
about 5 percent of California’s lawyers, more than half of the 
of exams contained an essay question relating to trusts and 
wills. See, e.g., Summary Results of Five-Year Attorney Survey 
2017, State Bar of California, https://board.calbar.ca.gov/docs/
agendaItem/Public/agendaitem1000017473.pdf (as of Apr. 20, 
2022); SmartBar Prep Frequency Analysis 2021, www.smart-
barprep.com (as of Apr. 20, 2022). Questions about community 
property also made up a large percentage of the questions. The 
questions on these topics tended to consist of minor variations 
on the same theme: H & W, Husband and Wife, or Hank and 
Wilma married or co-habited; they had children or other heirs; 
one made a trust, or died, or they divorced; one remarried: 
the final question was “who inherits?” The only real difference 
was in the nature of the assets to be divided, which frequently 
included valuable art, jewelry, stocks, or land. 
23. Richard Neustadt and Ernest May urge policy makers to use 
a version of this technique to better understand the motivations 
of their colleagues and adversaries, and they urge historians to 
employ it as a tool to more honestly appraise historical figures. 
See Neustadt and May, Thinking in Time, The Uses of History for 
Decision Makers, New York: The Free Press, 1986, Chs. 9, 10.
24. See Wesley A. Sturgis, “Should Bar Examinations Include 
Optional Questions?” The Bar Examiner, June 1951, 125–30.
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constitute a prism through which we can view nearly a 
century of dramatic change in law and culture in Cal-
ifornia as well as nationally. Several questions tackled 
then-controversial issues directly, for example, asking 
what the U.S. Supreme Court “should” do about racial 
discrimination on buses and in housing. In other ques-
tions, concerns about First Amendment or other con-
stitutional rights appeared in hypotheticals focused on 
more pedestrian tort or contract disputes. Test takers 
may have felt these questions aimed to divert them. 
However, reading them today yields an unexpectedly 
rich sense of the contemporary political and legal debate. 

Second, as we noted above, many of these exam ques-
tions required aspiring lawyers to think broadly about 
fairness and justice. Beginning at least in the 1940s, 
racial and gender discrimination, the rights of criminal 
defendants, and environmental pollution were matters 
of intense debate, political action and even violent public 
protest, pushing the boundaries of settled law. Although 
these kinds of questions were likely an extension of cur-
rent law classroom discussions, they also may have been 
intended to remind new lawyers of their responsibility as 
“custodians of the Constitution.” 

Third, the language and fact patterns illustrate Cali-
fornians’ social and economic maturation. Hypothetical 
disputes over the sale of antelope pelts or delivery of a 
load of prunes early in the century gave way, in recent 
decades, to questions involving housing development, 
shopping malls, toxic pollution and golf courses. The 
“elderly spinsters” who appeared in questions from the 
1930s and ’40s gave way to “older women.” Shoplifters 
were no longer named “Jack Deft,” and fictitious busi-
ness owners and executives often had female names. 

The Struggle for Equality

Discrimination was not the most common subject on 
California’s bar exams. But beginning in the 1940s, 
questions involving equal protection / discrimination in 
its manifold twentieth century forms — involving race, 
religion, gender, citizenship, and political belief — arose 
remarkably often. The fact patterns closely tracked the 
civil rights debates of the day, often anticipating, some-
times by years, milestone state and federal legislation and 
precedential court rulings. To us, these were among the 
most thought-provoking and even poignant questions. 

Reading these questions today underscores the bla-
tant discrimination of past decades, the urgency of the 
quest for equality, and the violence with which pleas for 
equality were often met. Ordinary Americans sought fair 
treatment in workplaces, from banks, landlords and real-
tors, in restaurants and hotels, and on buses and trains. 
They wanted to marry, raise a family, pursue a career, 
or practice their faith without being thwarted or stig-
matized. Issues of equality were continuously debated in 
the newspapers and on radio, and in state capitals and 

Congress. It is no surprise that they also found their way 
into law school lecture halls and lounges — and onto the 
bar exam. They prodded test takers as well as lawmakers, 
judges and average citizens to think about in what ways 
American society and law should evolve.

The 1957 Civil Rights Act was the first of a string 
of landmark federal laws25 responding to the mid-cen-
tury movement for equality, most prominently by Afri-
can Americans and Mexican Americans, by prohibiting 
discrimination in education, public accommodations, 
voting, employment and housing. California adopted 
its own antidiscrimination laws, often earlier and more 
protective than the federal ones.26 

In some discrimination questions, most notably those 
involving public accommodations issues, test takers were 
told to answer “according to California law.” In others, 
the question referred to litigation then before or likely to 
be before the U.S. Supreme Court and asked how that 
court “might” or “should” rule in the absence of prec-
edential ruling on the topic. We regard these instruc-
tions as more evidence that bar examiners expected new 
lawyers (as was then prevalent in law schools and in soci-
ety at large) to think about broad issues of social justice.

Racial discrimination
The most common group of discrimination questions we 
found centered on race. In just the seven years between 
1946 and 1953, ten exam questions appeared involving 
African Americans who sought access to schools and 

25. The 1957 act allowed federal prosecution of anyone who 
tried to prevent someone from voting and created a commis-
sion to investigate voter fraud. The Civil Rights Act of 1964 
and the Voting Rights Act of 1965 followed. The Americans 
With Disabilities Act, prohibiting discrimination in employ-
ment and by governments, private businesses and unions on 
the basis of disability, was enacted in 1990. Title VII of the 
Civil Rights Act of 1964 prohibits employment discrimination 
on the bases of race, color, religion, sex, or national origin. The 
federal Fair Housing Act, adopted in 1968, prohibits discrimi-
nation in the sale, rental or financing of hosing based on race, 
religion, national origin, sex, (and as amended) handicap and 
family status.
26. The California Fair Employment Practices Act (FEPA) 
of 1959 barred discrimination in employment on the bases 
of race, religious creed, color, national origin, and ancestry. 
The Unruh Act of 1959 prohibited discrimination in housing 
and public accommodations on grounds of “race, color, reli-
gion, ancestry, or natural origin” by “business establishments 
of every kind.” In 1963, the Legislature passed the Rumford 
Fair Housing Act, prohibiting housing discrimination in 
all rental properties of four or more units based on of race, 
color, religion, national origin, and ancestry. Then, in 1980, 
the FEPA and the Rumford Fair Housing Act were combined 
and renamed the Fair Employment and Housing Act (FEHA). 
The range of the FEHA, covering employers of five or more 
persons, is far more extensive than the federal legislation, now 
covering other protected classifications, including sexual ori-
entation, marital status, medical condition, military or veteran 
status, national origin, ancestry, disability, genetic informa-
tion, requests for protected leaves, and age (over 40).

6 CSCHS Review ✦ Spring/Summer 2022



universities, housing, public accommodations, 
employment, or to marry or inherit. Most 
hypotheticals asked test takers to address the 
issues of discrimination and equal protection 
directly rather than as the background for a 
question on another subject.

Efforts to end or at least to address racial 
discrimination that have roiled this coun-
try since its founding gained new urgency 
beginning in the late 1940s. Black WWII 
veterans who had fought fascism abroad felt 
they deserved respect and to share in the post-
war economic boom at home. Others simply 
sought a fair shake and the end to the crushing Jim Crow 
regime firmly in place across the South. Moreover, insid-
ious but still-pervasive prejudice constrained opportuni-
ties in California and other states for Latinos and Asian 
Americans as well as African Americans, and not infre-
quently resulted in violence against them.

Intermarriage questions appeared occasionally in 
the 1930s through the late 1940s, when the Califor-
nia Supreme Court held that the state’s ban on inter-
marriage was unconstitutional under the Fourteenth 
Amendment.27 That ruling came almost 20 years before 
the U.S. Supreme Court invalidated all state intermar-
riage bans.28 

Intermarriage also seems to have been one area where 
race provided context for questions about inheritance or 
other issues rather than the legitimacy of discrimination 
itself. Typical is a 1935 question29 that asked test takers 
to sort out the distribution of “A’s” estate. Potential heirs 
included his illegitimate (and presumably white) son, his 
“mulatto” wife, “Y,” and his sister’s child, whom A had 
formally adopted (also presumably white). To compli-
cate matters further, A and Y had married in Mexico, 
to deliberately evade California’s ban on interracial mar-
riages. (Mexico did not prohibit such marriages.)

Questions involving housing covenants that explicitly 
barred non-Caucasians from owning or renting property 
required test takers to wrestle head on with questions of 
fairness and equality. Recall the 1947 hypothetical cited 
at the outset of this article in which “P,” resident of the 
fictional state of “Magenta,” sought to enforce a restric-
tive covenant against “D,” who is “part Negro.” The 
question noted that “the defendant admits that the cov-
enant is enforceable according to the state law unless the 
Fourteenth Amendment prevents its enforcement. What 
should the decision of the court be?” Bar examiners and 
test takers probably knew that the U.S. Supreme Court 
was already considering Shelley v. Kraemer,30 and the 
following year, in 1948, the court held that state court 

27. Perez v. Sharp (1948) 32 Cal.2d 711.
28. Loving v. Virginia. (1967) 388 U.S. 1.
29. Sept. 5, 1935, Ques. 29.
30. (1948) 334 U.S. 1.

enforcement of such covenants did violate the equal pro-
tection clause of the Fourteenth Amendment.31 

Questions involving African Americans who sought 
entry to clubs or restaurants, or to travel freely on public 
buses and other conveyances appeared regularly through 
the 1950s. An April 1950 hypothetical — convoluted 
and, frankly, improbable — is remarkable for how it so 
clearly mirrored the growing defiance by African Ameri-
cans of Jim Crow segregation and voter suppression. Five 
years before Rosa Parks refused to give up her bus seat 
for a white passenger, a hypothetical “Negro minister” 
was arrested and fined “for his refusal to abide by a stat-
ute of State Y which required Negroes to sit in the rear 
half of motor carriers.” The minister, who was traveling 
to “State X” (where he presumably resided), sought to 
register to vote there in the upcoming national election. 
He was refused because he could not explain “the nature 
of federal spending power to the satisfaction of the reg-
istrars,” prompting him to sue those registrars. Because 
his case attracted “national notoriety,” and since “certain 
officials of State X declared that the minister was a Com-
munist and ‘just fomenting trouble,’ ”he was ordered to 

31. Of course, white residents in California or “Magenta” did 
not need legal covenants to exclude non-white residents. The 
Shelley decision notwithstanding, real estate agents continued 
to refuse to show available properties in white neighborhoods 
to prospective Black or brown homeowners, and landlords 
refused to rent to them. Those few residents who did manage 
to move into white communities often faced intimidation and 
even violence from their new neighbors. Such practices, sadly, 
continue. Sam Fulwood III, “The United States’ History of 
Segregated Housing Continues to Limit Affordable Housing,” 
Center for American Progress, Dec. 15, 2016, https://www.amer-
icanprogress.org/article/the-united-states-history-of- segregated-
housing-continues-to-limit-affordable-housing/ (as of Apr. 2, 
2022). The renowned African American architect Paul R. 
Williams (1894–1980) designed the Stanley Mosk Courthouse 
in Los Angeles, the iconic Polo Lounge in the Beverly Hills 
Hotel, and many Southern California homes, including for 
celebrities including Lucille Ball, Frank Sinatra and Bert Lahr. 
Yet racial covenants barred Williams from living in the neigh-
borhoods where the homes he designed were built. See Anne 
M. Russell, “Tracing the Legacy of Legendary Architect Paul 
Williams,” Golden State [no date], https://goldenstate.is/tracing-
the-legacy-of-legendary-california-architect-paul- williams/ (as of 
Nov. 27, 2021).

August 1968 Bar exam hypothetical positing a Fifth Amendment right of privacy. 
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appear before a Congressional committee investigating 
Communism.

“You are to assume,” the question asked, “that the 
minister’s cases are properly before the Supreme Court 
of the United States, and that he is seeking relief from 
judgments against him in the courts below. Discuss the 
legal principles, or the doctrines, which the Court will 
consider, and predict whether or not the Court will hold 
for or against the minister.”32

Other questions seemed to anticipate Brown v. Board of 
Education and its successor cases.33 In one from 1953, pub-
lic schools in “State X” had segregated white and Black 
students until “the U.S. Supreme Court held that this was 
unconstitutional.” State X then passed legislation giving 
“all its schools to a private corporation” that continued 
to segregate students. “An appropriate case is now being 
heard by the U.S. Supreme Court wherein colored persons 
challenge the constitutionality of the state action, and the 
constitutionality of the action of the private corporation.” 
Decide the two cases, the question asked, “giving reasons 
and principles and analogies involved.”34

A 1966 question addressed housing segregation, then 
the subject of protest in Berkeley35 and likely other uni-
versity communities, as well as the First Amendment 
rights of campus picketers. In the question, “U,” a large 
state university with insufficient dormitory accommo-
dations, maintained a housing bureau to help students 
find off-campus housing. The housing bureau main-
tained two lists of public and private accommodations 
— one available to all students regardless of race, and 
a separate list of private homes that would rent to only 
white students. Accommodation in private homes was 
not subject to regulation. The local NAACP insisted 
that U’s practice of distributing the “whites only” list 
of private accommodations was both legally and mor-
ally wrong and sought to picket the administration 

32. Apr. 1950, Ques. 8. 
33. (1954) 347 U.S. 483. See also, Brown v. Board of Education 
of Topeka (1955) 349 U.S. 294, and Brown v. Board of Educa-
tion, 892 F.2d 851 (10th Cir. 1989).
34. Oct. 7, 1953, Ques. 24. Questions centered on racial 
discrimination continued to appear through 1985; several 
addressed where a (non-white — in one instance a Native 
American who was killed in the Vietnam War) person could 
be buried (Mar. 1970, Ques. 6), whether parents of one race 
could adopt a child of another (Aug. 1971, Ques. 2), and in one 
instance, discussed below, “reverse discrimination” in gradu-
ate school admissions (July 1972, Ques. 8).
35. Aug. 1966, Ques. 16. Beginning in the late 1950s and con-
tinuing through the mid-1960s, several reports, by Boalt (now 
Berkeley Law) students and Berkeley activist groups includ-
ing the local NAACP, documented ongoing, blatant housing 
discrimination against Asians and African Americans, and 
called on local realtors and public officials to end the practice. 
One study found discrimination within a block of campus, 
including in private housing advertised through the university. 
Douglas Henry Daniels, “Berkeley Apartheid: Unfair Housing 
in a University Town,” (2013) 3 History Research 321, 327–30. 

building. Permission was denied, but picketers gathered 
anyway, disrupting traffic. A state court issued a tempo-
rary restraining order against further picketing and the 
NAACP and three students sought a declaratory judg-
ment and injunction stopping U from listing any hous-
ing facilities that discriminated on the basis of race. The 
test taker was asked to determine the correct result and 
state why, both as to the housing issue and the picketing. 

As noted above, the federal Fair Housing Act, pro-
hibiting race discrimination, was not enacted until 1968, 
two years after this fact pattern was presented to Califor-
nia bar examinees. Yet, California’s Rumford Fair Hous-
ing Act had become law three years earlier. It is hard not 
to imagine that the bar examiners were inviting the test 
takers to apply the California anti-discrimination rule 
to the fictional State U, thus agreeing with the NAACP 
that the U’s white-only housing list was both legally and 
morally wrong. 

A 1972 exam question36 anticipated the “reverse dis-
crimination” claim relating to university admissions that 
arose in Regents of the University of California v. Bakke.37 
The bar question supposed that the medical school of the 
“State University of State X” accepted 100 students to 
each of its entering classes. The fictional school required 
that at least 10 percent of each entering class must be 
members of “minority groups” and limited the admis-
sion of non-residents. The plaintiff, “Brutus,” was not a 
member of a minority group and was a non-resident but 
was among the best qualified applicants. Yet, Brutus was 
rejected and sued the Regents of the State University in 
federal court to gain admission to the medical school. 
Test takers were asked “What result and why?” 

The circumstances of the Bakke case were, in some 
respects, congruent with the bar exam hypothetical. The 
UC Davis Medical School, in Bakke, accepted 100 stu-
dents each year and ran two separate admissions pro-
grams — one for regular admissions, and one for special 
(economically and/or educationally challenged and 
minority) admissions. Like Brutus, Bakke’s admission 
scores were higher than many of the applicants accepted 
under the special admissions program. And, like Brutus, 
Bakke was rejected and subsequently sued for admis-
sion and a declaration that the admissions program was 
unconstitutional. 

Interesting as these parallels are, the bar exam 
hypothetical could not have been based on the facts of 
Bakke: Allan Bakke did not apply to medical school for 
the first time until a year after the July 1972 bar exam 
question appeared.38 But affirmative action was already 
the subject of heated national debate as well as in law 
school classrooms and, no doubt, among law faculty. 

36. July 1972, Ques. 8. 
37. (1978) 438 U.S. 265. 
38. Bakke applied to the medical school at the University of Cal-
ifornia at Davis in 1973 and 1974 — and was rejected both times.
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Legal scholars and political activists were surely aware 
of other challenges in the early 1970s to similar gradu-
ate school admissions processes. Notably, in DeFunis v. 
Odegaard,39 which made it to the U.S. Supreme Court 
two years before Bakke, a white plaintiff had challenged 
an admissions policy of the University of Washington 
School of Law, which preferred some minority candi-
dates with lower admissions scores over white candidates 
with better scores. The original suit that led to the De Funis 
decision was filed in a Washington State trial court in 
1971, the year before the 1972 question appeared on the 
California bar exam. 

Religious discrimination
The second most prevalent kind of discrimination men-
tioned in the exam questions centered on conduct against 
individuals or organizations engaged in the free exercise 
of religion. These questions, which overlap in category to 
some extent with those involving First Amendment / free 
speech rights,40 appeared from the 1940s until as recently 
as 2014. Fact patterns involved the application of child 
labor laws to minors distributing religious materials, the 
constitutionality of mandatory prayer in public schools, 
and taxation of the property of religious institutions. Also 
mentioned were religious discrimination in adoptions and 
military assignments, whether holding a graduation cer-
emony on the Sabbath when the valedictorian could not 
attend due to religion was illegally discriminatory, a battle 
between a city and a church over land use, and a ban on 
neopagan symbols in a public seasonal display.41 

The early questions often noted that the issue at the 
heart of the hypothetical was before the U.S. Supreme 
Court and asked test takers how the court might rule.42 
Later questions asked what arguments the appellant 
might make in support of its case and whether those 
arguments were likely to succeed. 

Gender discrimination
The first exam question we found mentioning gender 
discrimination was on the February 1974 exam and the 
last was on the October 2020 exam.43 Most involved 
women subjected to sexual harassment or quid-pro-quo 

39. (1974) 416 U.S. 312. The U.S. Supreme Court dismissed 
the appeal as moot because DeFunis had been provisionally 
admitted to the law school and, by the time of the decision, 
was about to graduate. 
40. See First Amendment / free speech discussion below.
41. Aug. 1971, Ques. 22 (adoption); Feb. 2011, Ques. 2 (mili-
tary assignments); July 1985, Ques. 2 (graduation ceremony on 
Sabbath); Feb. 2002, Ques. 5 (land use); and Feb. 2014, Ques. 
5 (neopagan display). 
42. Cantwell v. Connecticut (1940) (requiring a state permit 
for religious soliciting was unconstitutional); Engle v. Vitale 
(1962) (mandatory prayer in school violated Establishment 
Clause); Lemon v. Kurtzman (1971) (3-pronged test for deter-
mining whether a statute violates the Establishment Clause). 
43. Feb. 1974, Ques. 3; Oct. 2020, Ques. 1.

situations in employment. One such question, from 
1974, was spectacular in its audacity — the audacity of 
the female plaintiffs, that is.44 It posited a manufacturing 
company (Dinaco) whose stock was publicly traded, and 
a nonprofit called Women on the March (WOM). Dina-
co’s board of directors rejected a request by WOM to 
revise its employment policies to comply with a recently 
enacted federal statute granting equal employment 
rights to women. When the board refused, WOM sued 
and won $2 million in damages, trebled under the stat-
ute to $6 million, against Dinaco on behalf of all women 
employees. 

Not content with that victory, WOM purchased 
Dinaco stock and then sought to bring (a) a shareholder 
derivative action against the directors, forcing them to 
repay to Dinaco the $6 million it had paid to the WOM, 
and (b) an injunction requiring the next proxy statement 
to propose, for a vote at the next annual meeting, that 
the officers and directors be required to take affirmative 
action to redress past injuries resulting from gender dis-
crimination and that those officers and directors respon-
sible for the past discriminatory practices not receive any 
bonus. The test-taker was asked to advise WOM on its 
possible new lawsuit.45 

Another gender discrimination fact pattern describes 
a man who claimed he did not make the cheerleading 
squad of the public university solely because he was 
male.46 In another question, a female police officer 
alleged failure to promote because she was a woman.47 

44. Feb. 1974, Ques. 3.
45. Interestingly, by 1974, the National Organization for 
Women (NOW), founded in 1966, had filed lawsuits through-
out the country seeking to enforce equal rights for women in 
the workplace.
46. Feb. 2003, Ques. 5. The actual question was whether the 
plaintiff was entitled to proceed in forma pauperis, not whether 
he had suffered discrimination.
47. Feb. 2005, Ques. 4. The actual questions involved poten-
tial ethical violations by the attorneys involved in the lawsuit 

Taking the California Bar Exam, April 1, 1952. Photo: University of 
Southern California Libraries, Los Angeles  Examiner Photographs 
Collection, 1920–1961.

9CSCHS Review ✦ Spring/summer 2022



By the time these questions were posed, countless 
cases involving similar gender discrimination had been 
decided by California and federal courts all over the 
country; the issue was no longer new. 

Citizenship discrimination
A number of questions, clustered between 1935 and 
1977, involved discrimination against non-citizens. 
In these questions, test takers were asked to assess the 
constitutionality of statutes that barred “aliens” from 
obtaining a license to operate a pool hall, in one case, 
and of “working for a public contractor” and “getting a 
job as a waiter” in two others. Another question asks the 
examinee whether a state policy not to hire “aliens” was 
enforceable when (according to the question) in 1962, 
Congress had amended the Immigration and Naturaliza-
tion Act to forbid discrimination in employment on the 
basis of foreign citizenship.48 Although the Civil Rights 
Act of 1964 declared that discrimination in employment 
on the basis of “national origin” is illegal, that act, which 
became law soon before the exam question appeared, 
bars discrimination based on citizenship only if citi-
zenship is a pretext for national origin discrimination. 
California’s Fair Employment & Housing Act of 1959, 
which also prohibits discrimination in employment on 
the basis of national origin or ancestry, is interpreted in 
a similar manner.49 It appears that the test drafters were 
asking examinees to imagine a world where citizenship 
discrimination was absolutely prohibited. 

The Limits of Individual Freedoms
Along with the landmark decisions on racial discrim-
ination, much of the U.S. Supreme Court’s notable 
mid-century jurisprudence related, either explicitly or 
implicitly, to First Amendment freedoms of religion, 
speech/expression, the press, assembly, and to petition 
the government for redress of grievances. 

Between 1931 and 1974, the high court dramatically 
expanded press freedom by, for example, limiting prior 
restraint, protecting confidential sources, and shielding 
publications by raising the bar for defamation claims.50 

and an evidence question, not whether there was gender 
discrimination. 
48. Mar. 1966, Ques. 21. The Immigration and Naturalization 
Act of 1965, which abolished the National Origins Formula 
for immigration quotas, had the effect of removing de facto 
discrimination by immigration authorities against admitting 
to the U.S. people from places other than Northern Europe.
49. https://www.dfeh.ca.gov/wp-content/uploads/sites/32/2020/10/
Immigration-Rights-Fact-Sheet_ENG.pdf (as of May 15, 2022).
50. Near v. Minnesota (1931) 283 U.S. 697 (prior restraint); 
New York Times Co. v. Sullivan (1964) 376 U.S. 254 and 
Curtis Publishing v. Butts (1967) 388 U.S. 130 (actual malice 
required to prove defamation of public figure); Branzburg v. 
Hayes (1972) 408 U.S. 665 (protection of confidential sources); 
New York Times Co. v. United States (1971) 403 U.S. 713 (prior 

In 1941, the high court issued a seminal decision hold-
ing that the government could impose reasonable “time, 
place, and manner” restrictions on the right to assem-
ble.51 In 1962, school-sponsored prayer was held to vio-
late the Establishment Clause.52 In 1969, the wearing 
of armbands by school students to protest the Vietnam 
War was held to be protected symbolic speech,53 and in 
1989, the high court recognized that restrictions on flag 
burning violate free speech.54 

As was true with respect to the Fourteenth Amend-
ment–related equal protection / discrimination questions 
we discussed above, fact patterns in California bar exam 
questions involving First Amendment issues mirrored 
major social and political flashpoints during these 
decades. Test takers were asked, for instance, to grap-
ple with questions of freedom of expression (the limits 
of public political speech, including speech advocating 
riot or violent overthrow of government), religion (the 
use and distribution of religious texts in public schools, 
conflicts between child labor laws and the distribution 
of religious material by children; whether teachers can 
read from the Bible despite state laws barring sectarian 
texts), freedom of assembly (permits for meetings in 
public parks or parades on public streets), and freedom 
of conscience (college scholarships limited to veterans 
who took a loyalty oath), as well as refusal of the state 
to certify as teachers members of the Fascist, Nazi or 
Communist parties. The frequency of First Amendment 
questions on the California exam peaked in the 1960s.

These questions often raised First Amendment issues 
indirectly, as the backdrop to questions that actually 
focused on another issue entirely, such as torts or con-
tracts. For example, multiple questions between the 
early 1940s and the mid-1960s featured public officials, 
academics, and other individuals who were accused 
of Communist sympathies or affiliation. In each such 
hypothetical, the allegation was revealed as false or 
unproved, and test takers were directed to evaluate the 
resulting libel, defamation or tort claims rather than the 
issue of free association. 

In a 1964 question,55 “State X” was considering leg-
islation to “control subversive activities on college cam-
puses.” “Tyson,” a public information officer for the 
state police, disregarded his department’s policy of not 
commenting on pending legislation by giving a speech 
in favor of the measure. Separately, Tyson heard from a 
reporter that “Smith,” the state treasurer, had been on 
campus at the time of a Communist meeting. Tyson 

restraint [Pentagon Papers case]); Nebraska Press Association v. 
Stuart (1976) 427 U.S. 539 (gag order in a criminal trial).
51. Cox v. New Hampshire (1941) 312 U.S. 569.
52. Engle v. Vitale (1962) 370 U.S. 421.
53. Tinker v. Des Moines Independent Community School Dis-
trict (1969) 393 U.S. 503. 
54. Texas v. Johnson (1989) 491 U.S. 397.
55. Aug. 1964, Ques. 15. 
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mentioned this in his speech, implying that Smith had 
attended the Communist meeting. But Tyson was wrong 
and when he heard about Tyson’s erroneous statement, 
Smith became angry and pressured a bank where Tyson 
had applied for a high-paying job to hire a candidate 
other than Tyson. At the end of this convoluted fact 
pattern, the question asked: “May Smith recover general 
damages against Tyson? May Tyson recover damages 
against Smith? Discuss.”56

Apart from the question of damages, the fact pat-
tern in this and similar questions57 indicates that fears 
of “subversive activity” remained salient at least through 
the mid-1960s as did concerns about the authority of the 
state (or an employer) to restrict expression. We also note 
that none of the questions that we found directly asked 
test takers to discuss the extent to which First Amend-
ment guarantees of freedom of association should extend 
to membership in or affiliation with subversive groups 
such as the Communist Party. Such, apparently, was the 
lingering shadow cast by the mid-century Communist 
witch hunts.

By contrast, the bar exam directed applicants to 
“decide” other First Amendment issues. Typical is a 1966 
question centered on the limits of speech in the context 
of public meetings. The question assumed an ordinance 
that required permits for all public meetings held in 
city parks.58 Two organizations — the “United Coun-
cil Against Discrimination” (UCAD) and the “White 
Klans of America” — applied for permits. The request 
from UCAD was granted and that of the White Klans 
was denied. Both groups went ahead with their meeting 
in the same park on the same day. The Klan leaders were 
charged and convicted of holding a meeting without 
a permit, while the anti-discrimination folks spoke in 
favor of legislation that would ban “fascist hate groups 
like the White Klans.” Scuffles broke out in the crowd. 
The UCAD speaker was arrested and later convicted of 
disorderly conduct. Examinees were asked to assume 
the case reached the U.S. Supreme Court, and then to 
address “the issues” and determine the “the result in each 
case.” Clearly, the extent of “time, place and manner” 
restrictions on speech were still live topics 25 years after 
Cox v. New Hampshire.

As the Vietnam War ground on during the 1970s, bar 
exam questions, unsurprisingly, asked about the speech 
and expression rights of anti-war protestors,59 including 

56. Interestingly, three years earlier, the California Court 
of Appeal had reiterated in a seminal case the existence and 
parameters of the tort of interference with prospective eco-
nomic advantage. Zimmerman v. Bank of America (1961) 191 
Cal.App.3d 55.
57. See, Oct. 6, 1941, No. 28, Oct. 4, 1951, No. 3, and Mar. 
14, 1956, No. 19.
58. Aug. 1966, Ques. 6.
59. Mar. 1970, Ques. 20; Aug. 1971, Ques. 4. 

flag burners60 and anti-draft advertisers in a state-funded 
student newspaper.61 The fact patterns of these questions 
surely reflected civic activities of the times, but some 
also anticipated legal rulings not yet made. For exam-
ple, in 1978, when the California exam posed a question 
about the constitutionality of a statute barring flag des-
ecration,62 the law on this issue was unsettled; the U.S. 
Supreme Court would not hold that flag burning was a 
form of protected speech for another 11 years.63

In the 1980s, California bar exam questions probed 
limits on collective political action by feminists and anti-
war groups. One involved a feminist coalition that pick-
eted a store because of its sexist advertising.64 Another 
asked whether a student organization protesting govern-
ment defense spending had the right to distribute litera-
ture on a public street and at a private shopping center.65 

First Amendment questions since 2000 have focused 
less on free expression by individuals, and more on the 
power of local governments to regulate commercial and 
political speech, such as a city’s anti-smoking initiative 
that banned advertising of tobacco products on bill-
boards;66 or whether an anti-immigrant group should 
be permitted to post an English-only flyer on a public 
bulletin board, in violation of a city’s requirement that 
all postings be in both English and Spanish.67 

From Indigent Counsel to Political 
Assassinations
Criminal law questions have appeared on California bar 
exams far less frequently than have those involving civil 
matters. However, as with other topics, the questions 
put to test takers often anticipated or reflected ongoing 
national debates that, years later, resulted in landmark 
U.S. Supreme Court rulings. 

Most of the fact patterns probing knowledge of 
criminal law involved some permutation of Fourth 
Amendment search and seizure law.68 For example, in 
a May 1971 question, a warrant to search an apartment 
and a house was issued in reliance on information that 
“Smith” was a drug dealer and was expecting a large 

60. Feb. 1978, Ques. 10.
61. Feb. 1976, Ques. 12.
62. Feb. 1978, Ques. 10.
63. Texas v. Johnson (1989) 491 U.S. 397.
64. July 1982, Ques. 3.
65. July 1986, Ques. 2. 
66. Feb. 2007. Ques. 5.
67. Feb. 2012, Ques. 2.
68. In numerous cases decided every term since the 1950s, the 
U.S. Supreme Court defined and refined the limits of Fourth 
Amendment protections against unreasonable search and sei-
zure, including warrantless arrests, probable cause, harmless 
error, custodial searches, confidential informants, the exclu-
sionary rule, and exigent circumstances.
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shipment.69 In executing the warrant, officers searched 
a garage that was not covered by the warrant, and also 
searched the defendant’s pockets, and found marijuana 
in both places. The test taker was asked what issues 
could be raised in an attempt to gain acquittal for Smith 
on charges of possession of marijuana. In other cases, 
such as one from February 1972, evidence was obtained 
from a student’s locker without a warrant.70 Although 
these questions post-dated the landmark United States 
Supreme Court case of Mapp v. Ohio,71 the limits of a 
legal Fourth Amendment search were still evolving. 

Lack of counsel was another early and recurring con-
cern. For instance, the October 1948 exam72 presented 
“Jack Deft,” who lingered at the jewelry counter in a 
department store, “examine[d] a ring in a display box,” 
and as the salesman turned his back, pocketed the ring 
in the raincoat he carried on his arm. When a store 
detective approached, “Deft [threw] his raincoat on the 
floor and [ran] out of the store.” He compounded his 
trouble by snatching the purse of a woman he encoun-
tered blocks away. 

Deft was arrested for both offenses. At his prelimi-
nary hearing, he informed the judge that he could not 
afford a lawyer, asking for one to be appointed. “The 
court inform[ed] Deft that no public funds [were] avail-
able for that purpose.” The grand jury indicted Deft for 
theft of the ring and robbery of the woman.

“[Y]ou are assigned to prosecute Deft,” the question went 
on. “Bearing in mind that even if you convict Deft in the trial 
court, he may ultimately receive the aid of counsel to appeal 
his case, what defenses (and arguments on appeal) would you 
anticipate and how would you meet them?” 

The issue again arose on the 1956 bar exam in a hypo-
thetical involving “Snow,” a morphine addict, who was 
indicted for forgery. He appeared at his state court trial 
without counsel, pleaded guilty and was sentenced to ten 
years in prison. “After leaving the courtroom, he asked 
the district attorney and sheriff if he could talk to a law-
yer and was told it was ‘too late.’ ”73

From prison Snow prepared “a habeas corpus petition” 
seeking release “on the ground that he had been denied 
the due process guaranteed by the Fourteenth Amend-
ment.” The state court dismissed his petition for failure to 
“show any unconstitutional deprivation of Snow’s rights.” 
The case being now before the U.S. Supreme Court, the 
question asked exam takers to “[d] iscuss the issues and 
decide the case.” 

Seven years would pass before a unanimous U.S. 
Supreme Court, in Gideon v. Wainwright,74 held that the 

69. Mar. 1971, Ques. 11.
70. Feb. 1972, Ques. 6. 
71. (1961) 367 U.S. 643. 
72. Oct. 1948, Ques. 13. 
73. Mar. 1956, Ques. 9.
74. (1963) 372 U.S. 335.

Sixth Amendment’s guarantee of trial counsel for Deft, 
Snow and other indigent criminal defendants is a funda-
mental and essential right that the Fourteenth Amend-
ment requires of the states. However, in the 1940s and 
’50s, and well before Gideon, indigent representation 
may have been grist for faculty-lounge discussions. The 
issue also likely surfaced on bar exams beyond Cali-
fornia as the high court, beginning in the early 1950s, 
issued a series of decisions concerning indigent defense 
— invalidating convictions in some cases, upholding 
them in others — before Gideon largely settled the issue.

By the 1970s, questions related to possession or traf-
ficking in drugs appeared, including marijuana, LSD, 
heroin and most recently, cocaine. These questions 
mostly dealt with admissibility of evidence. But one 
involved a student’s privacy rights and whether she was 
properly adjudged to be a juvenile delinquent when her 
locker had been inspected after a water leak occurred 
on school property, marijuana cigarettes were found 
inside, and the student refused to disclose to whom they 
belonged.75 The student sued, claiming that her Four-
teenth Amendment rights had been violated, and exam-
inees were asked “how should the Superior Court rule?” 

In what seems to have been a direct window on the 
tumultuous and violent political climate of the middle 
decades of the twentieth century, two mid-century bar 
exam questions involved attempted or successful efforts 
to assassinate federal elected officials. A March 1966 
question posited the assassination of the speaker of the 
House and asked whether Congress had the authority to 
pass a statute outlawing the murder of the president or 
anyone in line for succession to the presidency.76 In July 
1980, a question involved an attempted assassination of 
the president.77 This 1980 question followed two separate 
assassination attempts on President Gerald Ford, in Sep-
tember 1975, and preceded the March 1981 attempt on 
the life of President Ronald Reagan by less than a year.78

The Modern Federal Government Emerges
The New Deal legislation aimed at reviving the U.S. 
economy and alleviating the widespread Depression-era 

75. Feb. 1972, Ques. 6.
76. Mar. 1966, Ques. 16. This question followed the 1963 
assassination of President John F. Kennedy. 
77. July 1980, Ques. 1. The question was actually about 
whether the private citizen who grabbed the gun and saved 
the president’s life had a cause of action for defamation when 
the news media mis-reported that he had, years earlier, been 
convicted of statutory rape.
78. The other interesting cases under this topic involved the 
modern dangers of texting while driving. In one question, the 
issue posed one of proximate cause for injuries resulting from 
an accident caused when the texting driver lost control of his 
car. July 2017, Ques. 5. The other presented ethical questions 
about attorneys who represented various parties after one was 
hit by a car driven by a person who was texting while driving. 
July 2013, Ques. 1.
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poverty profoundly restructured the relationship 
between states and the federal government. Signature 
New Deal initiatives like creation of the Federal Deposit 
Insurance Corporation and Social Security decisively 
shifted power to Washington and greatly expanded 
the presence of the federal government in the lives of 
ordinary Americans. These initiatives were controversial 
then and concerns about the federal government’s size 
and clout have gained renewed purchase today. That 
debate over the reach of Congress, the president, and 
regulatory agencies found their way onto the California 
Bar Exam is unsurprising.

A handful of exam questions that clearly keyed off 
New Deal legislation appeared from 1938 into the 1950s, 
generally asking applicants to assess the constitution-
ality of various measures, real and hypothetical. In the 
first such question,79 a preposterous bill introduced in 
Congress proposed creation of a “Recovery Committee” 
composed of current and former senators and representa-
tives, the then and immediate ex-president as well as the 
defeated presidential candidate who received the “sec-
ond largest popular vote.” The Committee had power 
to act when Congress was between sessions. Its mandate 
was “to do everything necessary and appropriate to pro-
mote the most rapid and effective economic recovery of 
the nation; to make any change or further provision in 
the administration of the laws of the United States” to 
advance that goal; and, importantly, “to coordinate or 
suspend the operation, until the convening of the next 
session of Congress, of all the laws of the United States 
affecting the nation’s economic welfare.” 

Test takers were to assume this legislation passed and 
determine, among other questions “what problems of 
constitutional law [were] involved and what decisions 
should be rendered” in a lawsuit by a federal taxpayer to 
enjoin the Committee from spending its allotted funds. 
The composition and mandate of this fictional Recovery 
Committee was outlandish, of course, but we suspect it 
reflected the genuine, if hyperventilated anxieties that 
accompanied the momentous government realignment 
then underway.

Most other questions of this sort were far more sober, 
generally requiring test takers to parse the application 
of actual legislation. A 1940 example:80 The Federal Fair 
Labor Standards Act of 193881 set minimum wages and 
maximum hours for employees marketing or producing 
goods for sale “among the several states or from any state 
to a place outside thereof.” After the federal committee 
with authority over the lumber-milling industry raised 
the minimum hourly wage to 40 cents, the “Redwood 
Lumber Mill Co.” in California refused to comply. 
That entity, whose timber came entirely from California 

79. Mar. 22, 1938, Ques. 18.
80. Oct. 7, 1940, Ques. 9.
81. 29 U.S.C. § 203.

 forests, shipped “only 40 percent” of its products out of 
state. The question asked, “Is the order as applied to the 
Redwood Lumber Mill Co. constitutional?” 

Spinsters, Servants, and Norman Mailer
Time passes; language and societal norms evolve. In the 
current moment, we parse gendered pronouns, single 
out epithets not be uttered, and debate how to iden-
tify ethnic groups: Latino or Latinx? African-American 
or black, or Black? The language in California’s exam 
hypotheticals, and likely on those of other states, ser-
endipitously opened another window into broad socie-
tal changes during the twentieth century, particularly 
involving gender and race. 

Terminology in many of the questions before 1970s 
was at best quaint and stereotypical or, at worst, painfully 
bigoted and insensitive, with frequent mentions of “ser-
vants,” “bachelors,” “spinsters,” “illicit relationships,” and 
“illegitimate children.” Women in consensual but unmar-
ried sexual relationships were usually “mistresses.”

The questions also tracked a gradual acceptance of 
unmarried pregnant women and a more benign attitude 
toward sex generally. Well into the 1960s, bar exam ques-
tions treated unwed pregnancies as a source of shame 
and desperation, driving more than one woman to the 
point of suicide. A 1972 question portrayed an unmar-
ried woman as susceptible to blackmail when someone 
threatened to reveal that she had undergone an abortion. 
But by 1986, a question involved the effectiveness of oral 
contraceptives by a married woman, absent any finger 
wagging. More recent questions included mention of sex 
education taught in schools, rock bands that played at 
music festivals, and, by 2011, people playing the lottery. 
This is a far cry from the hypothetical 1966 student who 
was expelled for having contracted a venereal disease.82 

During the 1970s, descriptions of women in fact 
patterns clearly reflected the profound changes in their 
opportunities and achievements. Early on, exam ques-
tions referred to “office girls.”83 But beginning in the 
1990s, the hypothetical women were executives,84 a labor 
union president,85 business owners,86 a medical stu-
dent,87 and attorneys.88 

The “Women’s Lib” question on the February 1972 
exam is worth special consideration, both as an indi-
cator of the changing times and an obvious crib from 
the news. Fifty years on, the tone of the question not 
only seems insensitive in the extreme, but also troubling 

82. Mar. 1966, Ques. 27.
83. Feb. 1972, Ques. 13.
84. July 1990, Ques. 6; Feb. 2002, Ques. 3; July 2015, Ques. 5.
85. Feb. 2003, Ques. 4.
86. July 2005, Ques. 3; Feb. 2006, Ques. 3; Feb. 2009, Ques. 
1; Feb. 2013, Ques. 4.
87. Feb. 2019. Ques. 3.
88. Feb. 2005, Ques. 4.
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in that the 1972 bar examiners did not anticipate that 
the hypothetical would be disturbing to the increasing 
numbers of women by then taking the exam. Here is the 
beginning of that question:

Norm is a well-known author who gave a lecture 
at a private college. During the question period fol-
lowing the lecture, one of his answers about “Wom-
en’s Lib” was as follows:

“The Women’s Lib movement is asinine. One 
trouble is that none of them have any sense of 
humor. Some of the top leaders are obvious lesbians 
who don’t know why the Almighty made men and 
women physically different. One of the leaders at 
this college is a high school dropout once arrested 
for peddling dope.”

After this outburst, pandemonium reigned in the 
lecture hall. Polly, a leader in the movement at the 
College, was so incensed that she rushed to the plat-
form and would have struck Norm had she not been 
forcibly restrained. 

The college student newspaper, “The Spectator,” 
reported the episode, but inaccurately stated that 
Polly had actually hit Norm, that “blood gushed 
from his temple” and that Norm had accused Polly of 
having been convicted of peddling dope. No reporter 
was present but the information was obtained by the 
newspaper from persons who attended the lecture.

The question ultimately asked whether Polly had any 
rights against Norm and against “The Spectator” news-
paper. Contrast this hypothetical with the actual com-
ments of author Norman Mailer, at a legendary panel 
discussion that took place at The Town Hall in New York 
City on April 31, 1971. “ ‘There is an element of women’s 
liberation that terrifies me,’ said Mailer from his podium 
in 1971. ‘It terrifies me because it’s humorless.’ And such 
joyless absolutism, Mailer warned, would open society to 
totalitarian creep — from the left — until we’ve all got 
‘scrambled brains.’ ”89 

Conclusion
At its 1950 annual meeting, the NCBE convened a panel 
to solicit suggestions concerning new “optional” ques-
tions for state exams.90 Most of the panelists, prominent 
legal educators and bar examiners, proposed variations 

89. Travis Diehl, “Norman Mailer v. Germaine Greer: How 
the Town Hall Row Still Rages,” The Guardian, Mar. 31, 2017; 
https://www.theguardian.com/stage/2017/mar/31/the-town-hall-
affair-wooster-group-norman-mailer-germaine-greer#:~:tex-
t=%E2%80%9CThere%20is%20an%20element%20of,all%20
got%20%E2%80%9Cscrambled%20brains%E2%80%9D (as 
of Apr. 9, 2022).
90. California examinees were presented with optional essay 
questions (e.g., “choose to answer 4 of the following 5 ques-
tions”) until the 1970s.

on traditional exam questions like contracts, wills and 
estates, and torts. 

Wesley A. Sturgis, Yale Law School’s dean, took a 
different tack, arguing that “our prospective lawyer” is 
“likely to find himself .  .  . called upon to take a posi-
tion with respect to some matter of change or reform. 
He may become involved in the drafting and sponsor-
ing of legislation, . . . administrative regulations or the 
like.” To do that, Sturgis believed the bar exam should 
include questions in which “the breadth of intelligence 
and interest and the variety of skills of the candidate may 
be tested anew.” After wrestling with such questions, he 
continued, “I should hope to note how often this can-
didate, after three years of training .  .  . has lifted his 
head above his casebook into some of the dynamic and 
changing problems which confront responsible lawyers 
and citizen lawyers throughout their lives.”91 

Our current moment presents no shortage of such 
“problems.” Constitutional principles and norms thought 
long settled are now being upended in some quarters, 
individual rights reassessed, and the federal–state rela-
tionship challenged.

The ongoing debate over bar exam reform appropri-
ately centers on identifying and testing the basic com-
petencies that new lawyers need to practice. As a result, 
exams in California and other states now hew to narrower, 
less provocative questions focused on more mundane legal 
issues. Less often than in past decades are test takers asked 
to think about how the law should develop, given contem-
porary constitutional, moral, and societal realities.

Dean Sturgis didn’t specify the questions that he 
believed could allow potential “lawyer citizens” to 
demonstrate their mettle. But as legal educators and bar 
examiners continue to explore changes to the test, they 
might look to the past. 

As this article has illustrated, California’s bar exam-
iners may have considered a small part of their mission, 
particularly during the middle decades of the last cen-
tury, as evaluating prospective “custodians of the Con-
stitution.” They tried to assess fitness to practice law, 
in part, by drawing examples from the consequential 
issues of the day. These provocative questions were a nat-
ural extension of themes then discussed in law school, 
including how to make America fairer and more equita-
ble. As winds of change again blow, that’s a goal worth 
 remembering. ✯

Molly Selvin is the Review editor. She is a legal histo-
rian and journalist.
Colleen M. Regan is a retired lawyer who currently 
devotes time to reading, writing and historical research. 

91. The Bar Examiner published the panelists’ remarks in a 
series of articles during 1950 and 1951. See Wesley A. Stur-
gis, “Should Bar Examinations Include Optional Questions?” 
supra.
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The California Supreme 
Court’s First Mistake:  
Von Schmidt v. Huntington
BY HON. BARRY GOODE

It did not take long. The California Supreme 
Court’s first consequential mistake is found in vol-
ume one of California Reports — on just page 55. It 

has taken more than one hundred and fifty years for the 
legislature and judiciary to correct.1

The case involved a relatively simple commercial dis-
pute involving twenty-nine New Yorkers who came to 
San Francisco in 1849, hoping to find gold.

The men had formed the New York Union Mining 
Company. They raised capital and pledged to work 
together in the gold fields. They agreed to “devote their 

1. This article is a summary of an article that will appear in 
(2022) 17 Calif. Leg. Hist. In Von Schmidt v. Huntington (1850) 
1 Cal. 55, the court rejected pre-trial mediation. For the next 
hundred years, courts generally did not encourage either 
pre- or post-filing conciliation. Beginning in the 1960s there 
was a resurgence of interest in alternative dispute resolution. 
Throughout the last part of the twentieth century, lawyers, 
academics, judges, and legislators took an increasing interest 
in alternatives to litigation. Their combined efforts resulted in 
the panoply of alternate dispute resolution methods in wide-
spread use today. 

entire time and energies to promote the common interest 
in such manner as the company shall direct.”2 

On February 22, 1849, twenty-eight of the men sailed 
from New York to Chagres on the Atlantic side of Pan-
ama.3 They crossed the isthmus to Panama City. There, 
they found thousands of would-be California miners on 
the shores of the Pacific, waiting for a ship to take them 
to San Francisco. They were stranded.

There were too few ships heading north. One histo-
rian said travelers with “through tickets” were boarded 
first. For the rest, “by a combination of priority, lottery, 
bribery, trickery and ticket scalping, prefaced by mass 
meetings and committees of protest, the Americans on 
shore were screened and .  .  . [the] lucky persons were 
selected.”4 

Several members of the New York Union Mining 
Company succeeded in a lottery and obtained early pas-
sage, arriving in San Francisco on June 9, 1849. Among 
them were Julius Von Schmidt, Thomas Holman, and 
Lewis Newman.5

2. Von Schmidt, supra, 1 Cal. 55, 57.
3. “The Emigration to California: Movements in New York,” 
The New York Herald, Feb. 23, 1849, 2. 
4. John Walton Caughy, The California Gold Rush, Berkeley 
and Los Angeles: Univ. of Calif. Press, 1975, 65–66.
5. Both the complaint and the answer in Von Schmidt allege 
that “several” members obtained early passage, including Von 
Schmidt, Holman, Newman, and unnamed others. Transcript 
from Records of Court of First Instance, California Supreme 
Court Case No. 26, filed April 15, 1850, p. 10, California State 

“The Way They Go to California” Lith. & Pub by N. Currier. Courtesy of UC Berkeley, Bancroft Library.
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Most of the mining company did not reach San Fran-
cisco until sometime around September 1, 1849.6 They 
soon discovered that three who left on the earlier ship 
— Von Schmidt, Holman, and Newman — did not wait 
for the rest of the company but headed for the gold fields. 
They must have done reasonably well, for the court’s 
opinion states they “returned to San Francisco, where 
they engaged in business on their individual account, for 
the profits of which they refused to render any account 
to the company. . . .”7

The three refused to attend meetings called by the 
newly arrived members of the New York Union Min-
ing Company. Worse, they tried to persuade some of the 
late arrivals to join them in their existing business. They 
“exerted their efforts to break up and disorganize [the 
firm] . . . and openly declared that they no longer consid-
ered themselves members of the association.”8

The majority invoked article 22 of the Articles of 
Association: “any operative shareholder who shall, within 
three months after the arrival of the company in Califor-
nia, desert the company without leave, shall, in addition 
to his labor stock, forfeit his two shares of money stock.”9 
They found the three to be deserters, expelled them from 
the company and declared their stock forfeited. 

One member of the association, Peter Von Schmidt, 
lagged all the rest. (He was the father of Julius Von 
Schmidt, one of the early arrivals.) He arrived in San 
Francisco ten days after the second group of miners.10

Archives, Sacramento, CA. One historian asserts they arrived 
in San Francisco on June 9, 1849. David Carle, Putting Cali-
fornia on the Map: Von Schmidt’s Lines, Lee Vining, CA: Phal-
arope Press, 2018, 19.
6. Von Schmidt, supra 1 Cal. 55, 58.
7. Id. 70. Plaintiffs denied that. Transcript from Records of 
Court of First Instance, supra n. 5, 2. 
8. Von Schmidt, supra, 1 Cal. 55, 70.
9. Id. 70–71.
10. Id. 59.

The majority had heard reports that Peter had 
declared himself no longer a member of the New York 
Union Mining Company and that he had joined at least 
two other mining companies.11 They determined he was 
both a deserter and “absent without leave” and stripped 
him of his stock. 

Ironically, the majority also decided to abandon its 
plan of staying together and voted to sell the compa-
ny’s property. (The court noted this was understandable: 
“The successful prosecution of gold mining at the pres-
ent time, under such an organization . . . appears to us to 
be an impracticability and a delusion . . . .”)12 According 
to plaintiffs, they planned to distribute the proceeds of 
the sale to holders of both labor stock and money stock.13

The four “deserters” sued in the Court of First 
Instance of the District of San Francisco. They sought 
reinstatement of their stock and a portion of the sale 
proceeds.14

Initially, defendants did not address the merits of the 
case. Instead, they entered a “plea,” urging the court to 
find that it had no jurisdiction, because “complainants 
have not brought into this court any certificate of failure 
of conciliation between the said parties as required by 
law in order to give this court jurisdiction in the prem-
ises.”15 In plain words, they sought to dismiss the case 
because the plaintiffs had not sought to mediate the case 
before filing their complaint. 

11. Transcript from Records of Court of First Instance, supra 
n. 5, 10–11. 
12. Von Schmidt, supra, 1 Cal. 55, 73–74. 
13. Transcript from Records of Court of First Instance, supra 
n. 5, 4.
14. They also sought (i) a determination that only holders of 
the “money stock,” not the “labor stock,” should be remuner-
ated, (ii) an injunction and (iii) appointment of a receiver. Von 
Schmidt, supra, 1 Cal. 55, 58. 
15. Transcript from Records of Court of First Instance, supra 
n. 5, 8.

Left to right: Articles of Association, New York Union Mining Company; Transcript, Court of First Instance; Opinion of 
Supreme Court, Von Schmidt v. Huntington. Courtesy California State Archives, photos by Barry Goode.
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On Tuesday, December 
4, 1849, Judge William B. 
Almond denied their plea. A 
few months later, the Califor-
nia Supreme Court affirmed 
that ruling, holding that medi-
ation had no place in the state’s 
new legal system. That was a 
mistake that would not be cor-
rected for a century and a half. 

A brief review of California’s 
legal history demonstrates the 
court’s error.

Prior to 1846, Alta California was part of Mexico. 
Under both the Mexican Constitution and an 1837 stat-
ute, civil suits alleging purely personal wrongs could not 
be brought until “conciliation” — mediation — had 
been tried and failed.16 This was fundamental to the His-
panic legal system in North America.17

The Supreme Court nicely summarized the principles 
animating this law:

Judges . . . shall discourage litigation . . . by using 
their endeavors to induce parties to compose their 
differences voluntarily and in a friendly manner 
. . . and by making use of persuasion, and all other 
means which their discretion shall dictate, to con-
vince the parties of the benefit which will result to 
them from a composition of their differences, and 
the damage and expense inseparable from litiga-
tion, even when accompanied by success.18

There is no doubt that both this part of the Mexican 
Constitution and the 1837 statute were still in full force 
and effect. The general law of nations held that the rules 
of a conquered territory persisted until the conqueror 
replaced them.19 Indeed, the California Constitution of 
1849 said as much: “All . . . laws in force at the time of 
the adoption of this constitution, and not inconsistent 
therewith, until altered or repealed by the legislature, 
shall continue as if the same had not been adopted.”20

16. Mexican Constitutional Law of 1836, Fifth Title (ley), 
Article 40, www.ordenjuridico.gob.mx/Constitucion/1836.pdf (as 
of Dec. 7, 2021); Judicial Act of May 23, 1837; Von Schmidt, 
supra, 1 Cal. 55, 59.
17. David J. Langum Sr., Law and Community on the Mexican 
California Frontier, San Diego: Los Californianos Antepasa-
dos (2nd ed.), 2006, 38, 97–101.
18. Von Schmidt, supra, 1 Cal. 55, 61. There were exceptions for 
cases seeking injunctive relief and for certain matters of eccle-
siastical or public interest. The court found these exceptions 
did not apply to this case. Von Schmidt supra, 1 Cal. 55, 60–64.
19. The American Insurance Company et al. v. 356 Bales of Cot-
ton and David Canter (1828) 26 U.S. 511, 542.
20. California Constitution of 1849, Schedule (following 
article XII), Section 1. And lest there be any question about 
“not inconsistent with . . . ,” article VI, section 13 of the new 
California Constitution provided: “Tribunals for conciliation 

By the time of the Von Schmidt appeal in March 
1850, the newly created California Legislature had not 
altered or repealed the law requiring conciliation. Thus, 
defendants were right: plaintiffs were obliged to seek to 
mediate the dispute and present to the trial court a “cer-
tificate of failure of conciliation.” Indeed, the court said 
as much: “Conciliacion .  .  . [was] necessary in this suit 
under the Mexican statute. . . .”21 

The Supreme Court simply refused to apply the gov-
erning law. Why?

Society was changing. During the pastoral days of 
Alta California, communities were small, and the main-
tenance of harmony among the inhabitants was import-
ant. But as Americans moved into Alta California, they 
brought other values with them. When commercial dis-
putes arose, they did not seek a vague compromise that 
could delay payment of a debt — as was often the out-
come of conciliation. They wanted a predictable, deci-
sive, enforceable outcome. They wanted to win.22 

As increasing numbers of 
Americans populated Califor-
nia, they expressed great dis-
satisfaction with the Mexican 
legal system. This view was par-
ticularly prevalent in the inter-
regnum that prevailed between 
1846, when California was con-
quered, and 1849, when the first 
Constitution was adopted.23

The three justices of the 
Supreme Court were like-
minded Americans — all recent 
arrivals who had practiced in 
common law or code states. 
Mexican law was literally for-
eign to them. For example, Justice Nathaniel Bennett 
was a New Yorker who studied and practiced law in Ohio 
and New York. He had been in San Francisco fewer than 
nine months by the time he wrote the Von Schmidt opin-
ion. But in that short time, he had become critical of the 
state of the law in Alta California. In a preface to the first 
volume of California Reports he wrote,

Before the organization of the State Government 
[in California], society was in a disorganized 
state. It can scarcely be said that any laws were 

may be established with such powers and duties as may be pre-
scribed by law . . . .”
21. Von Schmidt, supra, 1 Cal. 55, 64.
22. Langum, Law and Community on the Mexican California 
Frontier, 138–143.
23. Richard R. Powell, Compromises of Conflicting Claims: 
A Century of California Law 1760–1860, Dobbs Ferry, NY: 
Oceanea Publications, Inc., 1977, 64, 79–80, 127–130; Zoeth 
Skinner Eldredge, History of California, New York: The Cen-
tury History Co., 1915, Vol. 3, 267–268. During this period, 
California remained under military rule.

Judge William B. 
Almond. Public domain.

Justice Nathaniel Bennett. 
California Supreme Court.

17CSCHS Review ✦ Spring/summer 2022

http://www.ordenjuridico.gob.mx/Constitucion/1836.pdf


in existence further than such as were upheld by 
custom and tradition.24

Little surprise, then, that three justices shared the 
sentiment prevailing among the American forty-niners: 
“since the acquisition of California by the Americans, the 
proceeding of conciliacion has, in all cases, been deemed 
a useless formality by the greater portion of the members 
of the bar, by the Courts and by the people . . . .”25

So, the justices made a policy decision to jettison 
pre-filing mediation.

To support that decision, the justices cited the new 
legislature’s act of February 28, 1850 — a law passed 
two months after the trial court’s ruling. The justices 
admitted “as a general rule of statutory interpretation, it 
is undoubtedly true that a statute should be construed to 
operate on the future, and not upon the past.”26 

Still, the justices invoked the new law that gave them 
authority “to reverse, affirm, or modify any judgment, 
order, or determination . . . and render such judgment as 
substantial justice shall require, without regard to formal 
or technical defects, errors or imperfections, not affect-
ing the very right and justice of the case.”27 

The governing Mexican Constitution and statutes 
required conciliation. The governing Mexican legal sys-
tem was premised on conciliation. That surely affected 
the “very right and justice of the case.” It required that 
the parties (especially defendants) be given an opportu-
nity to compromise their disagreement before a court 
could make an order. Nonetheless, the Supreme Court 
asserted that the absence of mediation was a mere “tech-
nical defect” that could be ignored. It wrote,

[E]ven conceding that it may operate beneficially 
in the nations for which it [conciliacion] was origi-
nally designed, still amongst the American people 
it can be looked upon in no other light than as 
a useless and dilatory formality, unattended by a 
single profitable result, and not affecting the sub-
stantial justice of the case.”28 

The court left no doubt about the depth of its feel-
ings: “We have entered thus fully into an examination of 
the doctrine of conciliacion, and given our views of it at 
length, in order that the profession may understand, that 
the objection for the want of conciliatory measures is, so 
far as the Court is concerned, disposed of now, and, as 
we sincerely hope, forever.”29 

Forever? Well, close. The court’s view prevailed for 
the remainder of the nineteenth and most of the next 
century. Although the ruling concerned pre-filing 

24. 1 Cal. Reports vi.
25. Von Schmidt, supra, 1 Cal. 55, 64.
26. Id. 67.
27. Cal. Stats. 1850, § 26, ch. 23.
28. Von Schmidt, supra, 1 Cal. 55, 65.
29. Id. 66.

mediation, courts largely refrained from requiring any 
pre- or post-filing mediation.30 

Nonetheless, alternative dispute resolution retained 
some popularity and enjoyed a resurgence in the last 
quarter of the twentieth century. 

In 1986 the Legislature declared,

“(a) The resolution of many disputes can be 
unnecessarily costly, time-consuming, and com-
plex when achieved through formal court pro-
ceedings where the parties are adversaries and are 
subjected to formalized procedures. (b) To achieve 
more effective and efficient dispute resolution in a 
complex society, greater use of alternatives to the 
courts, such as mediation, conciliation, and arbi-
tration should be encouraged . . . . (d) Courts . . . 
should encourage greater use of alternative dispute 
resolution techniques whenever the administra-
tion of justice will be improved.”31

In 1993, the Commission on the Future of the Cali-
fornia Courts wrote,

“Appropriate dispute resolution is central to pro-
viding effective, affordable, satisfying justice to all 
Californians. . .  . For many disputes, both today 
and tomorrow, . . . nonadjudicatory processes allow 
the parties greater involvement in the resolution of 
their conflicts, produce results that are equally or 
more satisfying, and often cost less. Fundamental 
to the commission’s vision of multidimensional 
public justice is a wide array of appropriate dispute 
resolution (ADR) processes.”32 

In 1994 the legislature found “mediation .  .  . can 
have the greatest benefit for the parties in a civil action 
when used early, before substantial discovery and other 
litigation costs have been incurred.”33 In that same year 
the Judicial Council adopted pilot project mediation 
rules. A few years later it added general rules governing 
mediation in civil cases.34 

Those steps finally began to give the imprimatur to the 
alternative dispute resolution procedures with which we 
are all so familiar today. It only took a century and a half 
from that initial, mistaken Supreme Court decision. ✯

Barry Goode is a retired Superior Court Judge. He 
serves on the board of the California Supreme Court 
Historical Society.

30. The principal exception was in the field of family law.
31. Cal. Bus. & Prof. Code § 465.
32. “Justice in the Balance 2020: Report of the Commission 
on the Future of the California Courts,” 1993, 40, https://www.
courts.ca.gov/documents/2020.pdf (as of Feb. 9, 2022).
33. Cal. Code of Civ. Proc. § 1775, subd. (d). This bill estab-
lished pilot civil mediation projects.
34. Now Rules 3.890–3.898 of the Rules of Court. See also 
Cal. Code of Civ. Proc. § 1775 et seq.
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California’s Constitutional Right to Abortion 
Before and After Dobbs
DAVID A. CARRILLO, ALLISON G. MACBETH & BRANDON V. STRACENER

C alifornians currently have dual federal and 
state constitutional abortion rights. But if the 
leaked draft majority opinion in Dobbs v. Jackson 

Women’s Health Organization reflects the final decision, 
the U.S. Supreme Court appears poised to overturn Roe 
v. Wade and Planned Parenthood of Southeastern Penn-
sylvania v. Casey — and eliminate federal constitutional 
rights to abortion.1 If Dobbs renders abortion rights a 
matter of state law, the robust California constitutional 
protection for abortion rights will remain — for now. 
But even those rights may be in doubt if the final Dobbs 
decision undercuts the privacy rationale supporting fed-
eral constitutional autonomy rights. This could permit 
federal legislation that overrides state constitutional pro-
tections for abortion rights, and eliminate state constitu-
tional power to protect reproductive liberty.

In California, the Fundamental Right to 
Autonomy Is the Source of Reproductive Liberty
Abortion presents policy makers with a choice between a 
woman and an embryo. California’s legislature and courts 

1. U.S. Supreme Court, docket 19-1392, argued Dec. 1, 2021, 
https://www.supremecourt.gov/oral_arguments/argument_calendars/
MonthlyArgumentCalDecember2021.pdf (as of Apr. 29, 2022); 
Josh Gerstein and Alexander Ward, “Supreme Court has voted 
to overturn abortion rights, draft opinion shows,” Politico, May 
2, 2022, https://www.politico.com/news/2022/05/02/supreme-court-
abortion-draft-opinion-00029473 (as of May 5, 2022). Note that 
the leaked draft opinion may not reflect the court’s final deci-
sion. See Roe v. Wade (1973) 410 U.S. 113; Planned Parenthood of 
Southeastern Pennsylvania v. Casey (1992) 505 U.S. 833.

have chosen the woman: both favor a woman’s autonomy 
over the more attenuated state interest in future lives. The 
legislature has focused on the woman’s health.2 And the 
California Supreme Court views this issue as implicating 
at least two fundamental rights: the woman’s right to life 
and her right to choose whether to bear children.3 

Abortion rights have dual support in California’s con-
stitution: those fundamental liberty interests in life and 
making childbearing decisions, and privacy. The rights 
to life and to make childbearing decisions flow from 
the California constitution’s liberty, due process, and 
equal protection clauses, and are sufficiently fundamen-
tal liberty interests that restrictions on them are subject 
to strict scrutiny.4 Add to that the express constitutional 
right to privacy in Article I, section 1, and California law 
has robust protections for abortion rights. And because 
abortion rights in California are protected by the state 
constitution, they exist even if the federal constitution 
provides no analogous protection.5 

The California Autonomy Right Evolved from 
Due Process to Privacy
California has never banned abortion. The state ini-
tially authorized abortions in limited circumstances: 

2. People v. Barksdale (1972) 8 Cal.3d 320, 326.
3. Ibid; Com. to Defend Reproductive Rights v. Myers (1981) 29 
Cal.3d 252, 275.
4. American Academy of Pediatrics v. Lungren (1997) 16 Cal.4th 
307, 332–33, 340.
5. Id. at 325–26.

Demonstrators gather in front 
of the U.S. Supreme Court as 
the justices hear arguments 
in Dobbs v. Jackson Women’s 
Health Dec. 1, 2021. Chip 
Somodovilla via Getty Images.
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California’s first law on criminal abortion (Penal Code 
section 274, enacted in 1850) permitted abortions when 
necessary to preserve the woman’s life.6 

Restrictions on California abortions fell away in 
pieces, in parallel with the right’s basis evolving from 
due process to privacy. In People v. Belous the Califor-
nia Supreme Court invalidated the first version of Penal 
Code section 274 on due process grounds.7 Next, in 
People v. Barksdale California’s high court considered 
the revised version of section 274, applied strict scrutiny 
because two fundamental constitutional liberty interests 
were implicated, and held that the statute failed to meet 
the heightened standard of specificity and did not satisfy 
minimum due process requirements.8 Finally, the legis-
lature repealed section 274 in 2000; now criminal lia-
bility for abortion exists only for unlicensed individuals 
who perform or assist in an abortion under Business & 
Professions Code section 2253.

The next expansion in California’s abortion protec-
tions was addressing whether age affected the autonomy 
right. In Ballard v. Anderson the court held that it did 
not: it would be irrational to assume a “legislative pur-
pose to deny to minors life-saving therapeutic abortions 
for lack of parental consent while permitting all other 
pregnancy-related surgical and medical care” without 
this consent.9 

In 1972 California abortion rights found a new tex-
tual constitutional basis: privacy. California has long 
protected a common law privacy right, but it did not 

6. Barksdale, supra, 8 Cal.3d at 325–26.
7. (1969) 71 Cal.2d 954. 
8. Barksdale, supra, 8 Cal.3d at 330, 332.
9. Id. at 881.

affect the early abortion decisions. Instead, Belous and 
Barksdale relied on the void-for-vagueness rule, a due 
process requirement that requires specificity in penal 
laws.10 Yet after the voters in 1972 installed a new, broader 
constitutional privacy right in Article I, section 1, the 
constitutional justification shifted from due process to 
the express textual protection for a woman’s right to pri-
vacy. This constitutional privacy right gives Californians 
broader protections for procreative decisions than those 
recognized by the federal constitution.11 

Despite their distinct origins, the twin bases for 
abortion rights in California (autonomy and privacy) 
now overlap. Modern California constitutional privacy 
doctrine includes informational and autonomy subsets: 
interests in precluding the dissemination or misuse of 
sensitive and confidential information (informational 
privacy), and interests in making intimate personal deci-
sions or conducting personal activities without obser-
vation, intrusion, or interference (autonomy privacy).12 
Federal law similarly divides the unenumerated federal 
constitutional privacy right into information and auton-
omy categories.13 

Thus, a woman’s unenumerated autonomy interest 
now has express textual protection in California as a pri-
vacy right under Article I, section 1. And that includes 
minors: in a post-1972 echo of Ballard v. Anderson, the 
California Supreme Court applied the new constitu-
tional privacy right to invalidate restrictions on a minor’s 
right to obtain an abortion, holding that “minors, as well 
as adults, possess a constitutional right of privacy under 
the California Constitution.”14 

The Federal Floor May Fall Away
Abortion rights are affected by a combination of compet-
ing law and policy variables: liberty versus state interests, 
existing life against potential life, and broader justice 
concerns. Federal and California authorities diverge on 
how those variables should be balanced, and that diver-
gence may become starker after Dobbs. Yet even if the 
federal floor falls away, California’s constitutional pro-
tection for abortion rights will remain.

Even a fundamental liberty interest must be balanced 
against competing state interests. For example, because 
free speech rights are limited by the state’s interest in pre-
venting riots, the state may proscribe advocacy directed 
at and likely to incite or produce imminent lawless 
action.15 The competing liberty and state interests con-

10. See Connally v. General Construction Co. (1926) 269 U.S. 
385, 391. 
11. Johnson v. Calvert (1993) 5 Cal.4th 84, 100.
12. Ruiz v. Podolsky (2010) 50 Cal.4th 838, 850–51.
13. Griswold v. Connecticut (1965) 381 U.S. 479, 483; Whalen 
v. Roe (1977) 429 U.S. 589, 599–600.
14. Lungren, supra, 16 Cal.4th at 334. 
15. Brandenburg v. Ohio (1969) 395 U.S. 444, 447.

The U.S. Supreme Court’s decision in Roe v. Wade. Library of Congress. 
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cerning abortion are difficult to balance because both 
involve high stakes (sometimes the woman’s life) and a 
complex definitional question about whether the state’s 
interest involves protecting an unborn life. Speech rights 
are broad because the countervailing interests are often 
general and diffuse, compared with the specific, direct, 
and more equivalent impacts on the life of a woman and 
a fetus.

Abortion rights analysis requires identifying the 
equivalent countervailing interest against which the 
woman’s right to life is to be balanced. This explains 
why abortion debates often focus on defining when 
life begins. Framing the issue as between the life of a 
woman and the life of her unborn child evokes a difficult 
analysis that requires a binary choice between similarly 
high-value alternatives. Yet California law frames the 
competing values differently: the woman’s right to life 
and autonomy against the state’s vaguer interest in one 
who has not yet come into being. Between those com-
peting interests “the law has always recognized that the 
pregnant woman’s right to life takes precedence over any 
interest the state may have in the unborn.”16 

Abortion also has broader implications for other 
important social values, such as protecting women 
from violence and punishing wrongdoers. For exam-
ple, because a fundamental principal underlying Belous 
is that the unborn fetus is not a human being, a man’s 
assault on his wife that kills her fetus cannot be murder. 
When a man did just that in Keeler v. Superior Court 
the court held that an unborn-but-viable fetus is not a 
“human being” who can be murdered.17 The dissenters 
noted the inherent tension between permitting a woman 
to medically terminate a pregnancy and punishing a 
man for doing so by force: a fetus is either a life and kill-
ing it is homicide, or neither is true. The legislature acted 
quickly after Keeler to resolve that conflict by limiting 
punishment for fetal homicide to acts committed with 
malice, and then only when the fetus progressed beyond 
seven-to-eight weeks.18 

Biases rooted in gender, age, and religious norms are 
also evident in abortion decisions: Justice Raymond Sul-
livan railed against conferring “on girls under the age 
of 21 the awesome power to extinguish human life” by 
“permitting any girl under 21 to obtain a therapeutic 
abortion without parental consent,” which in his view 
granted “a minor child the power to choose between life 
and death.”19 He concluded with a Bible verse, referring 
to “the ancient mandate that ‘the innocent and the just 
you shall not put to death’ (Exodus 23:7).”20 Earlier, a 
Court of Appeal justice had invoked outdated views on 

16. Belous, 71 Cal.2d at 969. 
17. (1970) 2 Cal.3d 619.
18. See People v. Davis (1994) 7 Cal.4th 797, 803. 
19. Ballard, supra, 4 Cal.3d at 885–86.
20. Id. at 886. 

eugenics, chattel laws, and religion in upholding Penal 
Code section 274 as a shield against “interference with 
a woman’s natural process of procreation” based on the 
state’s “power and discretion to enact statutes for the 
purpose of conserving the race even in the stream of 
gestation.”21 

These wider variables (including the anachronisms) 
continue to influence public debate, court rulings, and 
legislative policy on abortion, and have resulted in 
divergent federal and state law frameworks for abortion 
rights. Thus, abortion rights in California have indepen-
dent federal and state law sources because rights guaran-
teed by California’s constitution are not dependent on 
those guaranteed by the United States.22 And state con-
stitutions can be interpreted to provide greater protec-
tion for individual rights than the federal constitution.23 
Having two separate sources for abortion rights under 
federal and state law means that even if the federal floor 
on abortion rights drops after Dobbs, California’s con-
stitution can independently provide greater protection.24 

The greater protection for privacy under article I, 
section 1 gives California courts a strong basis for dis-
tinguishing the state’s autonomy right from federal law. 
Given that California precedent already departs from 
federal law on abortion, the state’s courts are unlikely 
to reverse those decisions. That reduces the chance that 
a future California court could link the state and federal 
abortion rights.25 Rather than being concerned about 
California law aligning with a lowered federal floor on 
abortion law, the larger looming problem is the possibil-
ity of a new federal ceiling being imposed.

21. People v. Gallardo (1952) 243 P.2d 532, 535 (vacated by 
People v. Gallardo (1953) 41 Cal.2d 57). 
22. Cal. Const., art. I, § 24.
23. Decisions of the federal high court do not “limit the 
authority of the State to exercise its police power or its sovereign 
right to adopt in its own Constitution individual liberties more 
expansive than those conferred by the Federal Constitution.” 
Pruneyard Shopping Center v. Robins (1980) 447 U.S. 74, 81. 
24. Gabrielli v. Knickerbocker (1938) 12 Cal.2d 85, 89; Raven 
v. Deukmejian (1990) 52 Cal.3d 336, 354.
25. Still, that chance is not zero. See, e.g., People v. Buza (2018) 
4 Cal.5th 658 (following federal law in holding that obtaining 
arrestee DNA is constitutional).

Continued on page 27

Thus, abortion rights in California have 
independent federal and state law 
sources because rights guaranteed 
by California’s constitution are not 
dependent on those guaranteed by the 
United States.

21CSCHS Review ✦ Spring/summer 2022



Juro Rokumoto, who was riding with his family in this 
Ford, was killed when their auto collided with a Stutz 
Coupe, driven by Lois Pantages, on Sunset Boulevard at 
Serrano Avenue in Hollywood. A doll belonging to one of 
the Rokumoto children is seen lower left. Photo: Oct. 3, 
1929, Herald Examiner Collection/Los Angeles Public Library.

“A Disgusting Episode”:
Lois Pantages and the Death of 
Juro Rokumoto, 1929–1930
BY PAUL R. SPITZZERI

As the Roaring Twenties sputtered toward its 
end and the Great Depression loomed, much 
of Los Angeles was riveted in late 1929 by the 

nearly simultaneous separate trials of theater mogul 
Alexander Pantages, who was charged with the sexual 
assault of teenage dancer Eunice Pringle, and that of 
Pantages’ wife Lois, who was tried for manslaughter 
after an automobile crash that led to the death of Juro 
(Joe) Rokumoto and injuries to members of the Roku-
moto family and another family, the Kawaguchis. 

The couple were at the acme of wealth and power, 
but that largely came to a sudden end with the crimi-
nal proceedings. Alexander was initially convicted but 
was granted a new trial on appeal to the state Supreme 
Court and then secured an acquittal in 1931. Lois’ pro-
ceeding was significant for the issues of race, class and 
disparate treatment it surfaced — issues that have taken 
on renewed salience in recent years.

Lois Mendenhall was an Oakland-born violinist 
who toured the west coast as a teenager and it was likely 
during a performance that the musician met Pantages, a 
Greek immigrant who opened a primitive theater in the 
Yukon Territory during the great gold rush at the end 
of the nineteenth century. Pantages went on to operate 

dozens of venues in many areas of the western United 
States.1 The couple married in 1905 and lived in a large 
house in Seattle, where Alexander first made a mark and 
one of the theaters in his circuit was named the Lois. 
They moved by 1920 to Los Angeles, where, after operat-
ing a theater on Broadway for about a decade, a palatial 
theater opened on Seventh Street.2 In 1929, as Alexander 
was building the latest opulent venue in Hollywood, the 
couple owned a substantial residence in the exclusive Los 
Feliz neighborhood of Los Angeles and had a beachfront 
second home in Santa Monica.

It was at the latter residence that, in mid-June, 1929, 
Lois entertained some friends and then, with one of 
them as a passenger, headed back to her Los Feliz home. 
Lois Pantages dropped off the friend and headed home. 
But at the intersection of Sunset Boulevard and Serrano 
Avenue, her luxury Stutz hit the homely Ford driven by 

1. References to Lois Mendenhall’s musical career date from 
as early as the “The Model of Youth,” Oakland Tribune, Feb. 
19, 1897, 6. The violinist performed professionally until mar-
riage and for some years afterward. She also performed at pri-
vate concerts, clubs and other organizations.
2. Regarding the marriage of Lois Mendenhall and Alexander 
Pantages, see “Oakland Violinist Is Married In Seattle,” Oak-
land Tribune, Mar. 13, 1905, 2.
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Rokumoto, a Japanese-American man who resided in a 
modest dwelling with his wife Teruko (née Murakami) 
and three children a couple of blocks from the Pantages 
dwelling.

The collision caused severe internal injuries to Roku-
moto. Six others in the vehicle, including Teruko and 
daughters Grace and Mary, and Kiku Kawaguchi and 
her children Chiyoko and George, were also hospital-
ized, though all recovered quickly.3 Juro’s condition, 
however, worsened and, after several days, he died. A 
coroner’s inquest found that the cause was complications 
of the wounds received in the crash.4 

Lois, who was also hospitalized with a broken nose 
and scalp lacerations, was first cited for driving while 
intoxicated. Los Angeles District Attorney Buron Fitts 
quickly added a second-degree murder charge after 
Rokumoto passed away.5 Moreover, it was reported 
that witnesses were prepared to testify that Pantages 
was drunk and hit at least one other car while ignoring 
bystanders’ calls for her to stop driving.6

The Pantages family’s wealth allowed them to 
promptly hire several defense attorneys who argued 
that Lois’ health was so precarious that legal procedures 
like the arraignment and the preliminary hearing had 
to be delayed. The lawyers also introduced theories that 
another vehicle forced Lois to veer into Rokumoto’s car, 
that the latter tried to make a left turn without signaling 
as the collision occurred, and that death was due to the 
improper administration of anesthesia before surgery for 
the broken pelvis and hip he suffered in the crash.

The trial was notable for the illegalities that occurred. 
For example, a bail bondsman and ex–Sheriff’s deputy faced 
charges of bribery for seeking to induce a police officer who 
responded to the crash scene to forget the testimony he had 
given at the coroner’s inquest that Lois was intoxicated.7 A 
witness informed the court about receiving two phone calls 
warning against testifying and suggesting the witness leave 
Los Angeles before the trial began.8 Finally, the notorious 
pastor, Robert “Fighting Bob” Shuler, broadcast on his radio 
show that Alexander Pantages tried to intervene in Lois’ case 
while Shuler continued to attack the theater mogul concern-
ing the then-pending assault case regarding Eunice Pringle. 
Shuler was convicted on a contempt of court charge for his 
utterances and received a 30-day jail sentence.9

3. “Mrs. Pantages Arrested,” L.A. Times, June 17, 1929, Pt. II, 1.
4. “Man Injured in Auto Crash Dies,” Hollywood Daily Citi-
zen, June 19, 1929, 2; “Fatal Crash Verdict Open,” L. A. Times, 
June 23, 1929, Pt. II, 2.
5. “Death Laid to Mrs. Pantages,” L.A. Express, June 25, 1929, 3.
6. “Fatal Crash Verdict Open,” supra.
7. “Bribery Charges Will Be Tried,” L.A. Express, July 13, 1929, 12.
8. “Threats Cited By Contractor,” L.A. Times, Aug. 1, 1929, 
Pt. II, 2.
9. “Poor Bob — He Couldn’t Go To Jail,” L.A. Record, Oct. 
15, 1929, 1.

For the preliminary hearing in her case about a month 
after the crash, Lois arrived at the municipal court in a 
wheelchair, emphasizing her fragile health. Nonetheless, 
the court rapidly found that there was enough evidence 
to send the case for trial in the superior court, where 
Judge Carlos S. Hardy convened the trial in early Sep-
tember. That proceeding lasted much of that month and 
saw Lois Pantages taking the stand, a strategy not usu-
ally employed by the defense. 

The tearful defendant admitted hitting a few autos 
before crashing into Rokumoto, but adamantly insisted 
that there had been no drinking at the Santa Monica 
beach house. Moreover, Pantages’ lawyers claimed, 
Rokumoto improperly tried to make the turn in front 
of the Stutz, leaving no time to avoid a collision. Beyond 
this, the defense averred, Lois Pantages veered out of 
the driving lane because another vehicle had honked 
its horn. Yet the other driver 
denied this, testifying that Lois 
Pantages passed to the left and 
drifted into opposing traffic. 
Still, the other driver affirmed, 
Rokumoto had failed to signal 
when beginning his left turn.

Another witness testified that 
several blocks south of the acci-
dent scene, Lois Pantages’ vehicle 
stalled. When offering to help 
restart it, the witness received “an 
avalanche of abusive language” 
and a whiskey odor wafting from 
Pantages, who then sped off. In 
response, Pantages claimed that 
after dropping off her friend, a 
mechanical-armed traffic sign 
had moved position to “Go” — 
hence her quick departure.10

The same witness, at the pre-
liminary hearing, noted that 
Pantages hit a parked car, barely missed swiping another 
vehicle and swerved through traffic before the witness had 
to stop at a red stop sign and lost track of the defendant. A 
police officer, likely the one who was the intended target 
of bribery, told the court that “her breath was alcoholic” 
and that Pantages was found to be intoxicated, though no 
tests existed at the time to measure blood alcohol.11 Her 
daughter Carmen and future son-in-law John W. Con-
sidine, a United Artists Studios manager and producer, 
testified that Pantages was not drunk when they visited 
her at the hospital.12

10. “Wealthy Woman Tearfully Fights Murder Charges,” 
L.A. Express, Sept. 17, 1929, 1.
11. “Rich Woman Drunk, Says Eyewitness,” Pasadena Post, 
July 31, 1929, 1.
12. “Pantages Enigma Solved,” L.A. Times, September 17, 
1929, Pt. II, 1.

Lois Pantages at the time of 
her trial. Public domain.
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The doctors and nurses who treated Rokumoto 
attested that his death resulted from the injuries he 
received in the crash. But Lois’ defense lawyers blamed 
the doctor attending to the patient and called to the 
stand witnesses who claimed that the victim was ter-
rified of operations and anesthetics and wanted to be 
taken to a Japanese hospital. Yet, a doctor from the treat-
ing hospital stated that Rokumoto was aware he needed 
surgery and calmly assented to it. The coroner who con-
ducted the autopsy testified that his death was due to 
shock related to the inflicted injuries.13

Significantly, several defense witnesses admitted in 
answer to prosecution questions that they were con-
tacted by representatives of Alexander Pantages or by 
Lois’ counsel before they appeared. The prosecution con-
sidered perjury charges against two of them.14 

Once the case went to the jury, immediate divisions 
surfaced, with some panelists ready to acquit Lois, while 
the rest were divided concerning whether to convict on 
the second-degree murder charge or to find Lois guilty 

13. “Expert Medical Fight Under Way Over Death Cause,” 
L.A. Express, Sept. 18, 1929, 1; “Re-grill Witnesses In Pantages 
Case,” L.A. Record, Sept.19, 1929, 1; “Pantages Case Defense 
Ends,” L.A. Times, Sept. 19, 1929, Pt. II, 1.
14. “Woman Assailed as Killer in Hot Appeal to Jurors,” L.A. 
Express, Sept. 20, 1929, 1.

on the lesser charge of manslaughter.15 Moreover, it was 
reported that two jurors came to fisticuffs over which 
charge to find.16 The jury ultimately found Lois Pantages 
guilty of manslaughter. As the court clerk read the verdict, 
some jurors looked as if they had been crying, perhaps 
because of the intense emotion involved. Lois was led out 
of the courtroom in a nearly prostrate condition and was 
reported to be gravely ill for days afterward.17

During the sentencing phase, defense counsel told 
Judge Hardy that Lois Pantages would simply not sur-
vive imprisonment at San Quentin State Prison, which 
then held female inmates. The probation officer recom-
mended that she serve her sentence in the county jail. 
Yet ultimately, Judge Hardy sentenced her to ten years 
probation. Alexander Pantages also paid the Rokumotos 
and Kawaguchis $78,500 as part of a settlement under 
the terms of which the victims dropped eight civil suits 
they had filed. The judge noted that the defendant “had 
led a Christian life,” had no prior felony convictions, was 
involved in welfare causes, and that there was no proof 
that she was intoxicated when the crash occurred. This 
sentence, he said, should not be construed as lenient or 
inappropriate and the “the fact that she has wealth and 
position should not discriminate against her.”18

In response, District Attorney Fitts wondered “if the 
court would have reached the same decision had the 
defendant been Joe Rokumoto instead of Mrs. Pantages” 
— an accusation, however veiled, that Judge Hardy had 
indeed handled the case differently because of Rokumo-
to’s race. Fitts also noted that, in a recent case, the same 
judge had denied probation to a young woman convicted 
of drunk driving.

The judge responded, again insisting that he did not 
consider Pantages’ wealth or position in sentencing. 
“I believe the same justice should be given those who 
live east of Main Street as those who live west of Main 
Street,” he said.”19

Lois Pantages was on probation for only about a year 
when, after petitions from her lawyers and allies and as 
Christmas 1929 approached, Judge Hardy nullified the 
probation agreement, restored the matter to his calen-
dar, entered a not guilty plea for Lois, and ordered the 
case dismissed. The reversed conviction infuriated DA 
Pitts. “Sometimes I wonder what’s the use,” he vented to 

15. “Arguing Fate of Mrs. Pantages,” L.A. Record, Sept. 25, 
1929, 1.
16. “Mrs. Pantages Convicted; Free On Bail,” L.A. Express, 
Sept. 26, 1929, 1.
17. “Mrs. Pantages Ill, Fights Prison,” L.A. Record, Sept. 26, 
1929, 1; “Mrs. Pantages Guilty of Manslaughter Charge,” L.A. 
Times, Sept. 26, 1929, Pt. II, 1.
18. “Probation to Mrs. Pantages; $78,000 Awarded Victim’s 
Kin,” L.A. Express, Nov. 8, 1929, 1; “Mrs. Pantages Granted 
Probation Of Ten Years,” L.A. Times, Nov. 9, 1929, Pt. II, 1; 
“After Mrs. Pantages Was Freed,” L.A. Record, Nov. 9, 1929, 
Extra ed., 2A. 
19. “Mrs. Pantages Granted Probation Of Ten Years,” supra.

Juro Rokumoto, his wife Teruko, and children, victims 
of a collision between Mrs. Pantages’ car and the one in 
which he and his family were riding. Photo: Circa 1922, 
Herald Examiner Collection/Los Angeles Public Library.
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reporters. “It is a disgusting episode, a travesty on jus-
tice,” he said, calling the judge’s reasonings “so flimsy 
they are sickening.”20

No longer a convicted felon, Lois Pantages claimed 
that her health had improved. Moreover, no longer an 
embarrassment to her children, she was able to attend the 
nuptials of son Rodney and accompany the newlyweds 
on their honeymoon. And with their mother’s criminal 
conviction reversed, the Pantages progeny presumably 
no longer felt outcasts in Los Angeles society. 

Neither Pantages lived long after their trials. Alex-
ander died in 1936 and Lois in July 1941 when, emerg-
ing from a swim and climbing into the family yacht 
anchored at Avalon Harbor on Santa Catalina Island, 
she suffered a fatal heart attack.21

The society in which the Pantages family moved was, 
of course, exclusively wealthy and white. They were also 
celebrities, which meant that the media focused on Lois 
and Alexander. Lois’ victims — Juro Rokumoto, his 
widow Teruko, their children and the Kawaguchis — 
were largely forgotten even though their suffering and 
losses were far greater and lasting.

Information about the Rokumoto family is limited, 
but we know that Juro was a native of Hiroshima; he 
married Teruko Murakami in San Francisco in 1913. 
The family resided in Riverside, where Juro was a hotel 
janitor, before relocating to Los Angeles in the early 
1920s. They lived in what is now Koreatown and in 
Boyle Heights before moving to their house near the 
accident scene.22

With the money from the Pantages settlement, Ter-
uko opened “Alien Land Ownership” guardianship 
accounts with the Bank of America. It appears these 
were established for the acquisition of property to be 
held in trust for their minor children until they turned 
21 or until 1941, when the accounts were set to expire. 
Of course, at the end of that year came the bombing by 
Japan at Pearl Harbor and the United States entry in 
World War II. Orders requiring internment of  Japanese 
Americans in concentration camps established in several 
states followed in April 1942. What happened to the 
Rokumotos during those terrible years and to any prop-
erty they had accumulated as a result of the Pantages 
settlement is not known.

20. “Mrs. Pantages Freed By Judge,” L.A. Record, Dec. 23, 
1930, 1; “Mrs. Pantages Cleared By Judge Hardy,” L.A. Express, 
Dec. 23, 1930, 1; “Mrs. Pantages’s Stigma Erased,” L.A. Times, 
Dec. 24, 1930, Part II, 1.
21. “Lois Pantages succumbs in heart attack,” L.A. Daily 
News, July 19, 1941, 2; “Many Mourn Widow of Pantages,” 
Hollywood Citizen-News, July 19, 1941, 9; “Lois Pantages Dies 
on Yacht,” L.A. Times, July 19, 1941, Pt. I, 1.
22. Information about the Rokumoto family includes the 
marriage listing for Juro and Teruko, “Marriage Licenses — 
San Francisco,” San Francisco Call, June 3, 1913, 10.

The Rokumotos, as well as their friends, the Kawa-
guchis, were relegated to minor characters amid the 
laser-focused media attention on Lois Pantages. As Dis-
trict Attorney Buron Fitts noted, it is certainly worth 
asking whether the criminal justice system would have 
treated Pantages differently had Juro been white. As 
it was, the near invisibility of the Rokumotos and the 
Kawaguchis is another reminder of the marginal exis-
tence Asians and other people of color occupied in late 
1920s Los Angeles and in America broadly. ✯

Paul R. Spitzzeri is the director of the Workman 
and Temple Family Homestead Museum in the City 
of Industry, where he has worked since 1988. He is the 
recipient of an Award of Merit from the American Asso-
ciation for State and Local History for his biography of 
the Workman and Temple families. Paul has published 
extensively about greater Los Angeles and California his-
tory, including on the Los Angeles Chinese Massacre of 
1871 in California Legal History.23

23. Paul R. Spitzzeri, “ ‘Shall Law Stand for Naught?’: The Los 
Angeles Chinese Massacre at Trial,” (2008) 3 California Legal 
History, 185–224.

In December 1929, Judge Carlos Hardy nullified the 
10-year probation of Mrs. Lois Pantages, entered a plea 
of not guilty on her behalf and dismissed the indictment, 
thus wiping out her manslaughter conviction. Pantages, 
second from right, is seen here with daughter, Carmen 
at an unidentified event. Photo: Dec. 28, 1930, Herald 
Examiner Collection/Los Angeles Public Library.
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Kent Richland’s Legacy to the  
California Supreme Court Historical Society

Editor’s Note: At the June 2021 board meeting, the Society took note of longtime member and 
former president Kent Richland’s decision to retire from the Board. As is evident from the remarks 
below, Kent’s leadership and contributions to the Society have allowed it to survive and thrive 
well beyond his term. We wish him all the best in retirement.

Kent Richland began his service on the California 
Supreme Court Historical Society Board in 1998. 

He served as board president from 2000 to 2003. His 
service as president was truly transformational for this 
organization.

It is due in large part to Kent’s efforts that the Society 
exists today. As of 2002, during his tenure as president, 
the Society was funded primarily through donations 
from large law firms. At Kent’s urging, in April 2002 the 
board sought to investigate whether the Society could 
be listed as one of the organizations receiving a donation 
check off on the annual State Bar fee statement.

Kent, coordinating with board member (and cur-
rent Court of Appeal Justice Elwood Lui), worked fast. 
In June 2002, they persuaded the California State Bar 
Board of Governors to authorize the check-off. Kent 
explained that the Society had lived a “hand-to-mouth 
existence” since its 1989 creation, and the Board of 
Governors determined it was an organization wor-
thy of broader attorney support. At an October 2002 
Society Board meeting, Kent confirmed that the 2003 
State Bar fee statement would include an opportunity 
for attorneys to donate to the Society. The check-off on 
the State Bar fee statement has served as the Society’s 
primary funding source for almost 20 years, thanks to 
these efforts.

More recently, since 2017 Kent has served as the Soci-
ety’s Nominating Committee Chair. The strength and 
depth of the current board are the result of his efforts.

Anyone working with Kent knows he is a true gen-
tleman in every sense of the word. He is decent, and 
committed to his work, his family and any task he 
undertakes. Beyond that, he has a subtle, quick wit.

— Jennifer King, Board member and former 
 president

When Jennifer King asked if I’d like to say a few 
words about Kent, it gave me the occasion to look 

back at emails sent by Kent over the years. Some were 
to me, and some to others, but they all show the same 
personality — outgoing, enthusiastic, with a positive 
outlook, and a good word for all. Two of his most recent 
emails, the one from last month and another from three 
years ago, asking me to renew my terms on the board, 
have kind thoughts I will always treasure. 

My memories of Kent go back to the beginning. He 
was president of the Society when I was first elected to 
the board 20 years ago, in 2001. I was invited to attend a 
reception after the board meeting to meet the members, 
and so my first impression of the group was Kent’s warm 
welcome and his taking me around the room to intro-
duce me to each member. Over the next few years, Kent 
continued to serve as president, and I had the opportu-
nity to see the two aspects of him that continue to stand 
out — his able leadership and his genial manner. 

As the saying goes, Kent, I wish you all the best!

— Selma Moidel Smith, Board member

When I joined the board in 2002, Kent was pres-
ident. I always looked up to him as the embodiment 

of the Society. Although there were and are many other 
active members of the board over the years, for me, espe-
cially in those early years on the board, he was the Soci-
ety. I appreciated his wise counsel when I was president 
and later. Kent understood the Society and worked very 
hard on its behalf over his long tenure on the board. He 
will be missed.

— David McFadden, Board member and for-
mer president

I joined the board in 2000, and can confirm all that 
Jennifer and Selma have recounted about Kent’s con-

tributions and character. I’ll add two prominent memo-
ries of him. The setting of the first, in that same year, was 
at the Supreme Court’s oral argument session at the B. F. 
Hastings Building in Old Sacramento. Kent, as new pres-
ident of the Society, was among those who spoke from the 
lectern to commemorate the court’s sesquicentennial. He 
regaled the justices and assembled audience with a richly 
detailed story of the early days — involving a violent sword 
attack by the court’s reporter of decisions, whom the jus-
tices were at that time attempting to remove from office, 
upon the clerk of the court.1 I recall then  thinking: Kent 

1. As reported in O. K. McMurray, “An Historical Sketch of 
the Supreme Court of California,” published in Historical and 
Contemporary Review of Bench and Bar in California, S.F. 
Daily Journal, 1926, 30, there was “a bitter feeling on [the part 
of Lee, the reporter] . . . toward the judges, and in a conversa-
tion with Fairfax, the clerk of the court, [Lee] gave vent to it in 
violent rage. Fairfax resented the attack, an altercation ensued, 
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A New Federal Ceiling,  
Versus a Federal Floor
If the final Dobbs decision voids federal abortion rights, 
that could also impact state constitutional protections. 
That’s because federal law can set either a ceiling or a floor 
for state liberty guarantees. A federal floor is the more 
common scenario in state constitutional doctrine: fed-
eral constitutional protection sets the minimum degree 
of protection, rendering unenforceable any parallel state 
constitutional provision providing less protection.26 
In such cases California and other states may provide 
greater liberty protection in their state constitutions.

But if Dobbs opens the door to a court granting a 
fetus federal constitutional rights, then federal law could 
impose a ceiling that would restrict a woman’s auton-
omy and limit a state’s ability to provide greater rights 
to women. If for example federal constitutional protec-
tions attach to a fetus at 12 weeks, that would effectively 
eliminate a state’s ability to guarantee a woman’s right to 
an abortion after 12 weeks. As a practical example, Cali-
fornia’s Reproductive Privacy Act provides that a woman 
has the right to obtain an abortion before fetal viability or 
when necessary to protect her life or health.27 The draft 
Dobbs opinion leaves the door open to a federal judicial 
decision concluding that fetal rights attach before Califor-
nia’s viability point, which would invalidate that act. And 
even just leaving the matter to the political process, as the 
Dobbs draft suggests, appears to permit federal legislation 
that bans abortion nationwide. Such a law would precip-
itate a major legal battle over state sovereignty, commerce 
clause limits, and the supremacy clause.

This scenario has chilling implications for returning 
to the days of perilous abortions. In pre-1972 California, 

26. People v. Brisendine (1975) 13 Cal.3d 528, 550–51.
27. Health & Safety Code § 123460 et seq.

some abortions were performed in relative safety by 
medical doctors at professional facilities (as in People 
v. Ballard) even if the facility was clandestine and not 
owned by a doctor (as in People v. Gallardo). But many 
California women, desperate to end unwanted pregnan-
cies, risked infection, infertility, and death at the hands 
of barbers with no medical training.28 Many early abor-
tion cases were prosecutions for homicide because the 
woman died: for example, People v. Balkwell affirmed 
Mary Balkwell’s second degree murder conviction for 
accepting $2.50 to perform an unlicensed abortion that 
killed the pregnant woman.29

Conclusion
California law has long provided women greater repro-
ductive liberty than federal law and will safeguard 
Californians even if federal protections disappear. But 
federal law may eventually go beyond merely remov-
ing federal constitutional protection for abortion, and 
instead permit federal judicial decisions or legislation 
that ban abortion. If that happens, it could extinguish 
the power of California and other states to protect repro-
ductive liberty rights in their state constitutions. ✯

David A. Carrillo is a Lecturer in Residence and the 
Executive Director of the California Constitution Cen-
ter at the Berkeley School of Law. 
Allison G. MacBeth is an attorney in public service 
and a Senior Research Fellow at UC Berkeley’s Califor-
nia Constitution Center. 
Brandon V. Stracener is an attorney in private prac-
tice and a Senior Research Fellow at UC Berkeley’s Cal-
ifornia Constitution Center.

28. See People v. Buffum (1953) 40 Cal.2d 709 and People v. 
Morani (1925) 196 Cal. 154. 
29. (1904) 143 Cal. 259. 
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Kent Richland’s Legacy

surely has stood at many appellate lecterns in his career, 
but this has got to be one of the more unusual presenta-
tions — and he faced no challenging questions from the 
bench. Indeed, the justices were smiling the whole time. 

and Lee, who carried a sword cane, drew his sword and ran it 
into Fairfax’s body, inflicting a serious wound in the chest just 
above the heart. A second wound, not so serious as the first, 
followed, and Fairfax drew his pistol as Lee raised his sword 
for a third thrust. He was about to shoot, but restrained by the 
thought of Lee’s wife and children, let the pistol drop.”

The next memory is more recent. In 2015 we discov-
ered that we needed a few hundred hours of substantial 
cite checking and refinement work on the long pending 
project that we’d come to call “the court history book.” 
Kent rose to the occasion, arranging for a highly able 
associate at his firm to assist. The polished final prod-
uct, published in 2016 (Scheiber (ed.), Constitutional 
Governance and Judicial Power — The History of the 
California Supreme Court) reflects Kent’s admirable 
dedication to that endeavor — and to the Society.

— Jake Dear, Board member ✯
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Justice Breyer on the 
Crisis of Confidence in 
the U.S. Supreme Court
BY HON. JOSEPH R. GRODIN

Stephen Breyer 
The Authority of the Court and the 
Peril of Politics
Cambridge, Harvard Univ. Press, 2021 

W hen a long-time institutionalist and respected 
jurist like Justice Stephen Breyer sets out to 
defend a court with which he often disagrees 

from charges of politicization, one is bound to listen 
with respect. The Authority of the Court and the Peril 
of Politics is a brief (100-page) book based on a lecture 
which Justice Breyer gave at Harvard Law School shortly 
before he announced his retirement. In it, Justice Breyer 
observes that the court’s authority as final arbiter of what 
the Constitution means, first declared by Chief Justice 
Marshall in Marbury v. Madison,1 lacks both textual sup-
port and reliable means of enforcement, and is ultimately 
dependent upon what he characterizes as a continuing 
“habit” of general public acceptance of its decisions even 
when they are highly controversial. He expresses concern 
that this habit may be fragile, and under threat from an 
increasing tendency to regard the court as political in 
nature, its justices being viewed as less like legal author-
ities and more like “politicians in robes.” And he offers 
recommendations for keeping that tendency in check. 

Much of what Justice Breyer has to say is beyond 
dispute. While the court has often been a battleground 
for competing views about how the Constitution should 
be interpreted, there was a time when public discourse 
surrounding presidential nominations, Senate confir-
mations, and the court’s decisions was, on the surface 
at least, less political and more technocratic in nature. 
Nominees to the court were to be judged on the basis 
of their perceived “qualifications” and knowledge of 
“the law,” rather than on the basis of how they might 
decide particular cases, and “politics” was a dirty word. 
In recent years, as Justice Breyer has observed along with 
many others, the rhetoric has changed, and the work of 
the court is increasingly viewed through a political lens. 
And it seems reasonable to believe, as Justice Breyer sug-
gests, that this changing atmosphere of public discourse 
may erode confidence in the court and undermine its 
authority. But how to address this concern depends, 
at least to some extent, upon whether one views the 

1. (1803) 5 U.S. 137.

changed rhetoric as representing a mistaken 
view about the court and the nature of its 
decisional process, or whether it represents 
recognition of a reality that has long existed 
but been insufficiently acknowledged. 

Justice Breyer insists categorically that 
“it is wrong to think of the court as a polit-
ical institution”2 and that “political” is the 
“wrong word to describe even the more 
controversial court decisions”3 — but these 
assertions depend, obviously, upon how 
the word is used. We might grant that for 

the most part court decisions are not and should not 
be determined (even though they may often be pre-
dicted) by politics in a strictly partisan sense. Justices, 
given their lifetime appointments, are unlikely to decide 
in a particular way simply to please the president who 
appointed them. And, for the sake of argument we can 
assume they only rarely if ever decide in a particular way 
in order to favor one party over the other, though the 
court’s blatantly partisan decision in Bush v. Gore4 and 
decisions by the current court majority in cases involving 
voting rights and gerrymandering create doubts about 
even that proposition. 

But Justice Breyer is too sophisticated to believe, nor 
does he maintain, that political views in a larger sense, 
of different views concerning what is good for society or 
how competing values should be evaluated, play no role 
in constitutional adjudication. He is not among those 
who argue that objectivity can be achieved by invoking 
“original understanding” or “plain meaning” of consti-
tutional text. Rather his own opinions reflect a prag-
matic approach, in which competing values are openly 
considered and “balanced” in order to reach a conclu-
sion.5 Thus, he concedes that “it is sometimes difficult 
to separate what counts as a jurisprudential view from 
what counts as political philosophy,” and that “given (1) 
the highly general language of the Constitution (2) the 
ambiguous connections among jurisprudence, political 
philosophy, and policy, and (3) the inevitable, conscious 
or unconscious impact of an individual’s background 
upon his or her basic views of the world, to suggest a 
total and clean divorce between the court and politics is 
not quite right.”6 

So where does that leave us? If there cannot be a total 
divorce between the court and politics, is there some sort 

2. Stephen Breyer, The Authority of the Court and the Peril of 
Politics, Cambridge: Harvard Univ. Press, 2021, 62.
3. Id. 51.
4. Bush v. Gore (2000) 531 U.S. 98.
5. See, e.g., Justice Breyer’s dissenting opinion in District of 
Columbia v. Heller (2008) 554 U.S. 570, 681.
6. Breyer, The Authority of the Court, 62.
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of accommodation that can be advanced as an alterna-
tive to the existing rhetoric, one that would recognize 
and reconcile the tension between characterizing judges 
as akin to referees calling “balls and strikes” and viewing 
them as legislators in robes? If so, Justice Breyer does 
not provide it, and his failure to do so is understand-
able. There has always existed, at least since the advent 
of Legal Realism in the 1920s and 1930s, a disparity 
between how sitting judges perceive what they are doing 
and how what they are doing is perceived by those out-
side the court, and the constraints which most judges 
feel when reaching for a decision are difficult to describe 
or to be understood by a skeptical public. I recall being 
annoyed, when I was on the California Supreme Court, 
by the charge that my judicial colleagues and I were 
overturning death penalty verdicts because of personal 
animosity toward the death penalty while we believed, 
and I still believe, that our death penalty reversals were 
required by the Constitution as interpreted by decisions 
of the U.S. Supreme Court. But that is a distinction that 
is difficult to explain to, or to be understood by, a skep-
tical public and, upon reflection after leaving the bench 
I must concede that that my views about the death pen-
alty probably had some bearing on how I viewed the 
law. In 1986 the voting public chose to remove three 
of us — including Chief Justice Rose Bird, and Justice 
Cruz Reynoso along with myself — in an election that 
focused on retaining capital punishment. 

A recent poll by the Pew Research Center7 casts some 
light on how the public views the court and its decisions. 
Over the years the Supreme Court has enjoyed gener-
ally favorable ratings from the public, but according to 
the new survey conducted in January of this year, the 
share of adults with a favorable view of the court has 
declined over the preceding three years by 15 percent-
age points, while unfavorable ratings have increased by 
a like amount. This decline is accompanied by chang-
ing views regarding the court’s political complexion: the 
share of adults who say the court is “conservative” has 
increased since 2020, from 30 percent to 38 percent. An 
overwhelming majority (84 percent) say that the justices 
should not bring their own political views into the cases 
they decide, but only 16 percent say they do a good or 
excellent job in doing so. These statistics suggest that 
Justice Breyer is right to be concerned about politiciza-
tion of the court. 

A closer look at the survey, however, reveals that the 
recent drop in the court’s favorability ratings has a dis-
tinctly partisan aspect. Last year about two-third of both 
Republicans and Democrats expressed positive views of 
the court. Among Republicans that percentage remains 

7. Pew Research Center, “Public’s Views of Supreme Court 
Turned More Negative Before News of Breyer’s Retirement,” 
Feb. 2022, https://www.pewresearch.org/politics/2022/02/02/
publics-views-of-supreme-court-turned-more-negative-before-
news-of-breyers-retirement/ (as of Feb. 24, 2022). 

almost the same, but among Democrats the percentage 
has dropped precipitously, to 46 percent, and among lib-
eral Democrats it has dropped even further, with only 36 
percent expressing a favorable view of the court. Views 
regarding the role of politics in relation to the court 
reveal a similar partisan divide: a majority of Democrats 
label the court as “conservative,” compared to 18 percent 
of Republicans, and Republicans are twice as likely as 
Democrats to say justices are doing a good job remaining 
politically neutral. 

Although the survey does not attempt to explain the 
disparity between Republican and Democratic views of 
the court and its ideology, the explanation seems fairly 
obvious: Republicans are quite content with the court’s 
composition and decisions while Democrats, and partic-
ularly liberal Democrats, are seriously upset about both. 
Democrats appear to be critical, not so much with the fact 
that the court has become politicized as with the direction 
in which that has occurred. Not surprisingly, views of the 
court generally and views concerning the perceived role of 
politics seem to depend upon whose ox is being, or about 
to be, gored. And from a broader perspective, the deep-
ening partisan divide concerning views about the court 
reflects the deepening divide among the population with 
respect to views concerning almost everything else. 

It is apparent that those who, like Justice Breyer, see 
politics as a threat to the continued authority of the 
court and seek to do something about it confront a diffi-
cult task and Justice Breyer’s recommendations, though 
for the most part admirable, are not particularly com-
forting. Judges, he says, should avoid fretting about how 
their opinions are viewed, and just “do the job.” Their 
deliberations should include respect for the opinions of 
others, and their opinions should adopt a minimalist 
approach conducive to compromise and avoid unnec-
essary dissent. As for the general public, he advocates 
that we should be educating our offspring about civics 
and the role of an independent judiciary and among 
ourselves practice the skills of cooperation and com-
promise. Above all, judging from the number of times 
it is referenced in the book, we should avoid proposals 
for structural changes such as term limits for justices or 
“packing” the court with additional justices as a way of 
reducing politicization, since the proposals themselves 
are likely to add to public perception that the court is 
political in nature. 

All these recommendations, except perhaps for the 
last, seem unobjectionable and in the long run proba-
bly useful because if we are to bolster understanding of 
the space between judges as referees and judges as leg-
islators, people need to learn the shortcomings in both 
metaphors. The last recommendation, however, seems 
directed not so much toward removing politics from the 
court as toward concealing its presence, and that seems 
neither possible nor desirable, as Justice Breyer himself 

Continued on page 33
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Defiance, Redemption 
and One Man’s Search 
for Justice
BY STEPHEN ROHDE

Jarrett Adams
Redeeming Justice: From Defendant 
to Defender, My Fight for Equity on 
Both Sides of a Broken System
New York: Convergent Books, 2021

In 1998, I was falsely accused and ultimately 
wrongly convicted of rape. I was sentenced to 
prison for twenty-eight years1

O N THE B O O KSH E L F

I n his emotionally wrenching yet hopeful book, 
Redeeming Justice: From Defendant to Defender, My 
Fight for Equity on Both Sides of a Broken  System, 

Jarrett Adams has written an all-too-familiar but 
 poignantly  personal story of the injustices he suffered 
as he struggled not only to survive and prove his inno-
cence but ultimately to become the “kind of lawyer I 
wish I had.”

Combining the passion of Bryan Stevenson with 
the storytelling of John Grisham, Adams has written 
an indictment of institutionalized racism in the Amer-
ican criminal injustice system. With wit and honesty, 
he has woven together a deeply intimate autobiography 
exposing a cruel and fatally flawed system riddled with 
human and institutional errors and distorted by racism, 
poverty, and incompetence. One shudders to think how 
close Adams came to being just one more unknown vic-
tim lost in a broken system, had it not been for his own 
courage and perseverance as well as the help of some very 
good people along the way. 

In June 2021, the National Registry of Exonera-
tions reported a grim milestone: Measured from when 
the organization began its reporting in 1989, a total of 
2,795 exonerated defendants had collectively served over 
25,000 years in prison for crimes they did not commit 
— on average more than 8 years and 11 months in prison 
per defendant. Dozens had been wrongfully incarcerated 
for more than 25 years. It is shocking but not surprising 
that innocent Black defendants have served most of that 
time — a total of 14,525 years lost to unjust imprison-
ment.2 “Unfortunately, the 2,795 exonerations we know 

1. Jarrett Adams, Redeeming Justice: From Defendant to 
Defender, My Fight for Equity on Both Sides of a Broken System, 
New York: Convergent Books, 2021, 5. 
2. See https://www.law.umich.edu/special/exoneration/Docu-
ments/25000percent20Years.pdf (as of Feb. 25, 2022). Among 

about,” the National Registry noted, “only 
begin to tell the story of wrongful convic-
tions and the toll they take. Many exoner-
ations remain unknown to us, though we 
keep looking. The vast majority of false con-
victions go uncorrected and therefore are 
never counted.”3 

Jarrett Adams’ story is an excruciat-
ingly painful first-hand account of how this 
flawed system nearly destroyed the life of a 
bright young Black man. As a consequence 
of police misconduct, the disparities in legal 

representation based on lack of financial resources, the 
inequities of money bail, ineffective assistance of coun-
sel, and arcane legal rules and unreasonable delays in the 
judicial system, Adams lost ten years of his life. 

In September 1998, after graduating from a Chicago 
high school, Adams and two friends, Dimitri Henley 
and Rovaughn Hill, drove to a freshman party on the 
campus of the University of Wisconsin–Whitewater. 
Adams got into “a fierce video game competition” with 
the only Black kid he saw, Shawn Demain. Later two 
young white women dropped by and one of them sug-
gested that everyone go up to her dorm room. Ten min-
utes later, after Adams won the video game, he joined 
them. “I see three people in the room — the young 
woman, Dimitri, and Rovaughn. What happens over the 
next few minutes has altered my life forever. Each one 
of us has a consensual sexual encounter with the young 
woman.”4

At one point, the door burst open and the young 
woman’s roommate appeared, furious that the couple 
had used her bed. “You’re having sex on my bed? That’s 
my bed. You’re a slut,” she screamed. As the roommate 
storms out, the young woman says, “Act like nothing 
happened, okay?” She repeats, “If anyone asks, just act 
like nothing happened.” 

Adams and his friends met Demain outside in the 
smoking area. They passed around a joint and soon the 
young woman joined them. “We all make small talk,” 
Adams wrote. “Nothing seems strange, or strained, or 
off, in any way. We talk. We laugh, we smoke. A bunch 

them are Ronnie Long who was wrongfully convicted of rape 
in 1976 in North Carolina, following a trial marred by official 
misconduct, mistaken eyewitness testimony, perjury, and false 
forensic evidence. He served almost 44 years before being 
exonerated in 2020. Clifford Williams Jr. and his nephew 
Hubert Nathan Meyers spent more than 42 years in a Florida 
prison (several of which Williams served on death row) for a 
murder they did not commit before their exonerations in 2019. 
Their trial was marred by prosecutorial misconduct, mistaken 
eyewitness testimony, and an inadequate legal defense. 
3. Ibid.
4. Adams, Redeeming Justice, 30. 
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of people mingling at a party, passing the time.” Then 
the roommate arrived with another girl. Pointing, she 
said “There she is. Right there. And those are the Black 
guys she was with — having sex on my bed. Unreal. 
She’s a slut.” The young woman stood and announced, 
“I’m leaving. I’m done. I’m not gonna stay around this,”5 
and she left. Adams and his friends eventually headed 
back to Chicago.

After starting classes at a junior college, Adams was 
interviewed by law enforcement officers from Chicago 
and Wisconsin without giving him his Miranda warn-
ings. “Why would this white girl from up in Wisconsin, 
the first time she meets you guys, three Black guys from 
Chicago,” one officer stated — “Why would she consent 
to have sex with you?”6 

In late September, Adams was arrested. Adams, 
Henley, and Hill were each charged with five counts of 
first-degree sexual assault, facing 25 years in prison on 
each count and a sixth count of false imprisonment. 

At the preliminary hearing, the young woman tes-
tified that during a party she was in her dorm room 
when “all of a sudden” these “three Black guys” “forced 
their way into my room” and “began to sexually assault 
me.”7 All three were bound over for trial. Hill’s family 
put up their house, posted bail, and hired Gerald Boyle, 
an experienced trial attorney. Henley’s family was also 
able to post bail. But Adams’ family couldn’t, and so he 
remained in custody. The trial was set six months away 
but in the interim, he met with his court-appointed law-
yer only twice. Each time the lawyer asked a few ques-
tions but didn’t probe thoroughly into what happened 
on the night in question. 

At trial, the judge was a white woman and all the 
jurors and alternates were white. 

After each side rested their case, the prosecutor 
announced that he wanted to reduce the charges from 
first degree to third and fourth degree. Boyle raged, 
accusing the young woman of changing her story, call-
ing the trial a sham, and asking for a mistrial with prej-
udice. Instead, the judge declared a mistrial without 
prejudice. Adams was confused. Have they won? No, 
the lawyers explained. The prosecutor has the option to 
refile the charges. 

And that’s exactly what he did. A month later, Adams 
was back in court. He spotted Henley but not Hill. 
Adams’ lawyer explained that Boyle had filed a motion 
in the appellate court arguing that in light of double 
jeopardy protections, his client shouldn’t be tried again. 
Adams suggested that his lawyer make the same argu-
ment. Instead, his lawyer said that Adams and Henley 
were “good boys,” Hill’s argument on appeal might not 
succeed, they have “a slam-dunk case,” and “we’re getting 

5. Id. 31.
6. Id. 37. 
7. Id. 54. 

a jump” by “getting everything over with as soon as pos-
sible.” Adams asked if they could talk more about it, but 
his lawyer said, “It’s too late to join his motion.” Adams’ 
lawyer had made a crucial decision without consulting 
his client. “So what is our strategy?” Adams asked. His 
lawyer assured him they were “sitting pretty.” The young 
woman’s story was “so full of inconsistencies that the 
best strategy is to go with a no-defense strategy.”8 

The second trial was again before an all-white jury 
and a white female judge. Seated next to his lawyer, 
Adams felt a chill in the courtroom:

The cold brings a feeling of icy inevitably. A litany 
of cliches rushes through my head; the fix is in, 
it’s rigged, and most of all the all-white jury will 
inevitably convict a Black boy if a white girl claims 
he raped her — every single time. Cliches are born 
from the inevitable.9

A new prosecutor took over. The new trial gave him a 
second chance to fill in the holes. Now the young woman 
testified that one or two of the Black men brought her 
into the room, “holding her down, grabbing an arm, 
another, a leg.” Adams’ lawyer asked some irrelevant 
questions, which only served as an opportunity for her 
to repeat her new accusations. Adams concluded that his 
lawyer was unprepared and incompetent. Moreover, the 
prosecutor didn’t “even attempt to hide an undertone of 
racism” in his closing argument, describing how “These 
three Black cologne salesmen from Chicago . . . drove all 
the way up here to stalk their prey . . . , [t]his innocent 
college student. They found their prey, went up to her 
room, and sealed the deal.”10

In less than two hours, the jury returned a guilty ver-
dict on all five charges against Adams and Henley. At the 
sentencing hearing, Henley was given 20 years, but the 
judge found that Adams showed no remorse and tacked 
on eight more years — 28 years in prison.

Adams writes vividly about how he kept himself from 
going crazy in prison, awaiting his appeal. At one point 
he got a new cellmate everyone called Pops, who ran 
the law library and urged him to research Strickland v. 
Washington11 and the related law concerning constitu-
tionally ineffective assistance of counsel. Having learned 
that Hill had lost his double jeopardy arguments on 
appeal and was facing a retrial, Adams also wrote several 
letters to Boyle. In one he identified Shawn Demain as 
a potential witness. Boyle hired an investigator to thor-
oughly interview Demain. At Hill’s second trial, Boyle 
called Demain and the jury came back with an 11–1 
verdict to acquit. The investigator’s inquiries concerning 
Demain had led to a bombshell: Demain revealed that 

8. Id. 77. 
9. Id. 79. 
10. Id. 77.
11. (1984) 466 U.S. 668.
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when he was questioned by the Wisconsin sergeant, he 
had handwritten a three-page statement that was never 
turned over to the defense. The sergeant subsequently 
showed up in Boyle’s office with Demain’s statement. 
“I must have misplaced this,” she told him. “Guess it 
fell through the cracks.”12 The prosecutor promptly dis-
missed all charges against Hill but continued to fight 
Adams’ appeal, while he remained in custody. 

And it got worse. Despite the Strickland argu-
ment (that the result in Adams’ first trial was infected 
by constitutionally inadequate representation by his 
court-appointed counsel) and despite new evidence, like 
Demain’s written statement, the Wisconsin state courts 
rejected Adams’ appeal on the ground that his lawyer 
had reasonably chosen to present a “no-defense trial 
strategy,” simply calling into question whether the prose-
cution had met its burden of “proof beyond a reasonable 
doubt.” Adams was facing 28 years in prison because an 
incompetent lawyer failed to adequately investigate his 
case, failed to identify a key defense witness, the pros-
ecution failed to disclose key exculpatory evidence, and 
then, without having all the relevant facts, defense coun-
sel had chosen to present no affirmative defense. 

Five years in, Adams was nearly at a dead end. His 
only chance was a petition for a writ of habeas corpus. He 
wrote letters to any lawyer he could find until one day, he 
heard from attorney Rob Henak offering to help with his 
pro se filing to the federal district court. Thrilled, Adams 
sent Henak a draft petition that he thought was pretty 
good. A few weeks later Henak sent back a marked-up 
draft. “The page looks blood splattered. Rob has gut-
ted my habeas, torn it apart, shredded it, red lined every 
word. The only two words he hasn’t red lined are ‘Jarrett 
Adams.’ ” This went on for months until Henak wrote: 
“We’re good.”13

Meanwhile, Adams wrote scores of letters seeking 
someone to represent him pro bono in federal district 
court. With only one month to go, the Wisconsin Inno-
cence Project stepped in; Keith Findley, a law professor, 
agreed to take his case. Looking through the file Adams 
organized, Findley said, “I’ve never seen anything like 
this. You’re so prepared.” He added, “We only take on the 
cases we’re confident we can win.”14

One day before the filing deadline, the Project filed a 
habeas corpus petition on behalf of Adams arguing that 
his case reeked of racism and that he received ineffective 
assistance of counsel. Although the federal district court 
denied his petition, the United States Court of Appeals for 
the Seventh Circuit did grant a certificate of appealabil-
ity and set the case for oral argument in Chicago. From 
prison, Adams listened by phone as one of the judges 

12. Adams, Redeeming Justice, 115. 
13. Id. 153–54. 
14. Id. 157. 

asked the prosecutor incredulously, “I want to know why 
counsel didn’t call Shawn Demain as a witness.” 

On June 30, 2006, Adams learned that he had won 
relief on habeas corpus. The court had unanimously 
vacated his conviction. The state had 120 days to either 
retry him or dismiss all the charges. He was transferred 
back to jail, where he met John Rhiel, his new court- 
appointed lawyer, “more knowledgeable, focused, and 
passionate than the other court-appointed attorneys.” 
But Rhiel had bad news. “It looks like the state might be 
planning to retry you,” he told Adams.15

Rhiel was subsequently able to win a bond reduction, 
allowing for Adams, now 26, to be released. In midsum-
mer 2007, he got the news he had been waiting for but 
dreading. Rheil called:

“You sitting down? It’s over. The prosecutor agreed to 
dismiss the charges. Officially. Everything. Your record 
will be totally expunged.”16 A few days later, after a Wis-
consin judge dismissed the case, Adams vowed, “I’m 
going to come back here as a lawyer. They’re going to 
remember who I am. If it takes the rest of my life.”17

Adams closes Redeeming Justice by describing how 
he spent the next ten years rebuilding his life. It is a 
remarkable story of tenacity, hard work, and genuine 
achievement. He completed college after winning highly 
selective scholarships and then was hired by the Federal 
Defender Program as an investigator.

For his work as an investigator, Adams won the 
National Defender Investigator Association’s Investiga-
tor of the Year Award. What he saw in the field con-
firmed the harsh realities he has known all his life. “So 
many Black men “have been ripped from their families 
and their neighborhoods and thrown away for no good 
reason, or no reason at all. They are now gone, lost, rot-
ting in prison. I was fortunate. I fought my way to a 
second chance. Sadly, that rarely happens. . . . Of the 2.3 
million people who are incarcerated, 750,000 are Black 
men. . . . That has to change.”18 

In the summer of 2016, after graduating Loyola Uni-
versity Law School, Adams took a job with the Inno-
cence Project in New York City, working on cases of 
people who claimed they were wrongly convicted. He 
drew a case as co-counsel for Richard Beranek, then 
serving a life sentence for rape at Green Bay Correctional 
Institution, where Adams himself had been incarcerated 
ten years earlier. He’s vowed not to “set foot in this state 
again” except “as an attorney.”19 In 2017, he won his first 
case: Based on new DNA evidence, the Seventh Circuit 
reversed Beranek’s rape charges and released him. 

15. Id. 177. 
16. Id. 215. 
17. Ibid. 
18. Id. 268–69. 
19. Id. 277.
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When Adams left the Innocence Project later that 
year to open his own law practice, the families of inmates 
in Wisconsin reached out to him for representation. 

The message of Redeeming Justice is both inspirational 
and sobering: The system for too long failed Jarrett Adams 
— but it also failed to break him. He took control of 
his own fate. He was the one who realized that Shawn 
Demain was a vital witness. He initiated his own habeas 
corpus petition that attracted the attention of the Wiscon-
sin Innocence Project. He turned his resentment with the 
criminal legal system into defiance and found the will and 
the tenacity to become the “kind of lawyer I wish I had.”

But Jarrett Adams is the exception. As a society, we 
shouldn’t have to depend on the victims of injustice to 
reform the entire system. According to a 2018 study by the 
Vera Institute for Justice, Black men comprise about 13 
percent of the U.S. male population but represent nearly 
35 percent of all men who are under state or federal juris-
diction with a sentence of more than one year. One in 
three black men born in 2001 can expect to be incarcer-
ated in his lifetime, compared to one in six Latino men and 
one in 17 white men, and Black people are incarcerated in 
state prisons at a rate 5.1 times greater than that of white 
people.20 As civil rights lawyer and author of Just Mercy, 
Bryan Stevenson noted, “people of color in the United 
States, particularly young black men, are burdened by a 
presumption of guilt and dangerousness.”21

20. Elizabeth Hinton, LeShae Henderson, and Cindy Reed, 
An Unjust Burden: The Disparate Treatment of Black Americans 
in the Criminal Justice System, Vera Institute of Justice, May 
2018, https://www.vera.org/downloads/publications/for-the-record-
unjust-burden-racial-disparities.pdf (as of Feb. 25, 2022). 
21. Bryan Stevenson, “A Presumption of Guilt: The Legacy of 
America’s History of Racial Injustice,” Angela J. Davis (ed.), 

As this nation tries to reckon with institutional rac-
ism, police violence, mass incarceration, and a lack of 
funding for criminal defense, Americans must demand 
that systemic injustices are met by systemic solutions, 
beginning by enacting several bills pending before Con-
gress and making other necessary reforms.22

The goal of redeeming justice rests with each one of 
us. That is the lasting lesson of Redeeming Justice. “In this 
country,” Adams says, “we have two criminal justice sys-
tems — the one you can afford and the one you can’t.” 
Out of pain, he has forged strength. He vows “to litigate 
and to educate. This is my life after justice.”23  ✯

Stephen Rohde is a constitutional scholar, lecturer, 
writer, political activist and retired civil rights lawyer 
who has defended two inmates on California’s death 
row. He is a founder and Chair of Interfaith Commu-
nities United for Justice and Peace, past president of 
the ACLU of Southern California, and is on the board 
of Death Penalty Focus. He is the author of American 
Words of Freedom: The Words That Define Our Nation 
and Freedom of Assembly and co-author of Foundations of 
Freedom: A Living History of Our Bill of Rights.

Policing the Black Man: Arrest, Prosecution and Imprisonment, 
New York: Pantheon, 2017, 4–5.
22. Erwin Chemerinsky outlines over a dozen other 
reforms, including expanding liability standards for police 
officers and the departments that employ them; outlawing 
particularly dangerous police practices; mandating data 
collection on policing; and increasing policing transparency. 
See Chemerinsky, Presumed Guilty: How the Supreme Court 
Empowered Police and Subverted Civil Rights, New York: 
Liveright, 2021, 282, 295–306. 
23. Adams, Redeeming Justice, 7.
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would probably concede. Perhaps concern over the peril 
of politics would be better served by increased candor, 
and by encouraging rather than by seeking to suppress 
alternative ways to minimize the variations in judicial 
outlook that are likely to accompany future changes 
within the body politic.

Justice Breyer returns in his final paragraph to the 
theme of eschewing proposals for structural changes 
such as term limits for justices or “packing” the court 
with additional justices in an effort to reduce politiciza-
tion. He cautions that the rule of law depends on “trust 
that the court is guided by legal principle not politics,” 
and so we should be wary of such proposals because 
“[s] tructural alteration of the court motivated by the 
perception of political influence among justices can only 

feed that perception.”8 But if, as Justice Breyer admits, 
the legal principles with which the court is to be guided 
are unavoidably imbued with what the public legiti-
mately views as political content — if no one outside 
the court believes, for example, that its decisions involv-
ing Roe v. Wade are unaffected by attitudes of individual 
justices toward abortion — then Justice Breyer’s stand 
on foreclosing discussion of structural reform looks a lot 
like recommending that we avoid talking about what we 
know to be true. ✯

Joseph R. Grodin is a former Associate Justice, Cal-
ifornia Supreme Court, and Distinguished Emeritus 
Professor, University of California Hastings College of 
the Law.

8. Breyer, The Authority of the Court, 100. 



The California Supreme Court’s Newest Member:  
Patricia Guerrero

On March 28 2022, Jus-
tice Patricia Guerrero was 
sworn in as the newest 

associate justice on the Califor-
nia Supreme Court. 

Associate Justice Guerrero, 50, most recently served 
on the Fourth District Court of Appeal, Division 
One, in San Diego. Her nomination to the high court, 
announced by Governor Gavin Newsom in February, 
was confirmed with a unanimous vote by the Com-
mission on Judicial Appointments on March 22. 

Newsom appointed Guerrero to fill the vacancy 
left by Associate Justice Mariano-Florentino Cuéllar 
who resigned his seat in October to head the Carne-
gie Endowment for International Peace. 

The governor said her “wide-ranging experience, 
integrity, deep respect for the rule of law and lifelong 
commitment to public service make her a phenome-
nal candidate to serve as our next California Supreme 
Court Justice.”

The Review will include a more personal profile of 
Justice Guerrero in our Fall/Winter 2022 issue.

Guerrero brings a broad professional background, 
and commitment to public service to the high court. 
“Justice Guerrero learned the value of hard work and 
helping those in need from an early age, lessons she 
has carried throughout her life to lift up others and 
advance equity and inclusion,” Newsom noted when 
he announced her nomination. “I’m confident that 
she will continue . . . to ensure that our cherished 
rights and freedoms are protected for all Californians,” 
he added.

Guerrero is the court’s first Latina Supreme Court 
justice and the first from San Diego in almost a century.

Before joining the Court of Appeal in 2017, she 
was a San Diego County Superior Court judge, serv-
ing as supervising judge for the Family Law Division. 
Before joining the bench, the Stanford Law School 
graduate was an assistant U.S. attorney and a partner 
at Latham & Watkins. 

Throughout her career she has contributed her 
time, working to improve the immigration and appel-
late court system. As an attorney, she assisted clients on 
a pro bono basis in immigration matters and litigated 
fair housing claims on behalf of vulnerable families. As 
a judge, Guerrero has served on the Blue Ribbon Com-
mission on the Future of the California Bar Exam, 
appointed by Chief Justice Tani Cantil-Sakauye, and 
she has been active as well in the Chief ’s “Judges in the 
Classroom” civics program.

In announcing her nomination, Governor Newsom 
also lauded the new justice’s work ethic. A native of 
the Imperial Valley raised by immigrant parents from 
Mexico, Justice Guerrero began working in a grocery 
store at the age of 16 and graduated as co- valedictorian 
at Imperial High School. She graduated magna cum 
laude from the University of California, Berkeley 
before earning her J.D. degree at Stanford Law School.

As an attorney, Justice Guerrero’s prodigious work 
ethic drew notice as well. At the 2017 hearing to confirm 
her nomination to the Court of Appeal, a former col-
league recalled how Guerrero finished a brief on her way 
to give birth to her son and coordinated filing the brief 
hours later. The justice, who is married, has two sons.

When nominated, Guerrero said she would seek to 
instill confidence in state courts “while honoring the 
sacrifices of my immigrant parents and demonstrat-
ing to young people that anything is possible in our 
wonderful and diverse country.” 

Retired California Supreme Court Justice  Carlos 
R. Moreno called Guerrero’s nomination as the first 
Latina justice on the high court “a historic move 
toward creating a more inclusive judiciary that rep-
resents all Californians.” The state has one of the 
nation’s most diverse benches. In 2020, Newsom 
appointed the first openly gay justice, Martin  Jenkins, 
to the Supreme Court. Although Latinos make up a 
plurality of the state’s population, they are signifi-
cantly underrepresented on the California bench; in 
some counties with large Latino populations there are 
no sitting Latino judges. ✯

Justice Patricia Guerrero hugs her father Jorge Guerrero 
after being confirmed to the California Supreme Court. 
Photos this page: California Courts.
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Remembering CSCHS Board Member Tom McDermott
BY EDWARD S. RENWICK

L ast year, we lost a good friend and long-time 
member of the California Supreme Court His-
torical Society Board of Directors, Thomas J. 

McDermott, Jr. Still practicing law full time at the age 
of 90 from his Palm Desert office, Tom passed away 
peacefully at his La Quinta home.

Tom was a proud father and family man, a skilled 
lawyer, a trusted advisor and advocate for his clients, a 
leader in his profession as well as his community, and a 
good friend to those who knew him. He was one of those 
people who made the world a better place.

Tom and I got to know one another through the 
practice of law. We were both admitted to practice at 
the same time in January 1959; we both joined the Los 
Angeles County Bar Association at about the same time; 
we both were hired by small but well-known L.A. law 
firms at about the same time; and, as best I recollect, 
we both became members of the Society Board at about 
the same time. It seemed as though our paths regularly 
crossed, and we became friends.

Tom grew up in Santa Monica and earned his B.A. 
from UCLA and served in the U.S. Army, including a 
tour in Korea. At UCLA Law School he was a top student.

He met his future wife Yolando Amante Jatap during 
the 1989 attempted d’état in the Philippines when they 
were taken hostage at their hotel in Manila, a story 
the couple told and embellished over the years. The 
 McDermotts have two children, Kimberly and Kish, and 
two grandchildren, Trystan and Skylar. 

Tom began his legal career as an associate with the 
Los Angeles law firm of Gray, Binkley and Pfaelzer, ris-
ing to partner in 1964. Three years later, Tom became 
a partner of the successor firm of Kadison, Pfaelzer, 
Woodward, Quinn & Rossi. The 1970s and 1980s were 
turbulent times in the Los Angeles legal profession. Law 
firms were growing dramatically in size while at the same 
time, costs were accelerating and competition for quality 
work was growing. Many larger East Coast firms opened 
offices in Los Angeles, searching for local talent. So in 
1987, when the Kadison firm dissolved, the New York 
firm of Rogers & Wells snapped up the then-experienced 
trial and appellate lawyer. Tom later affiliated with Bryan 
Cave and Manatt, Phelps & Philips before moving his 
practice to the Imperial Valley. There he joined the San 
Diego firm of Shanks & Herbert. In 2003, Tom opened 
his own office in Palm Desert where he practiced until 
his passing on June 30, 2021.

Tom was an excellent trial and appellate lawyer, named 
as a fellow by the highly selective American College of 
Trial Lawyers. His enviable client list included United 
Airlines, Pan American World Airways, Packard Bell, 

Baskin Robbins, IBM, 
Ford Motor Company, 
Pfizer, and Warner Bros, 
along with many others. 
That he was still practic-
ing law full time at 90 
says something about his 
skills and judgment. He 
clearly enjoyed the prac-
tice of law. We generally 
enjoy doing that at which 
we excel. 

Finally, one of Tom’s 
most outstanding qual-
ities was the extraordi-
nary amount of time 
he devoted to public 
service, both to his profession and his community. His 
work on the CSCHS Board was no exception. During 
his long tenure on the board, particularly in his early 
days, he served on the finance and membership commit-
tees, among others. Tom was always a fellow with lots of 
good ideas and good energy.

Tom was also active in the UCLA Law Alumni 
Association and served as its president. Those of us who 
knew him as a young lawyer remember his work with 
the Junior Barristers of the Los Angeles County Bar 
Association. He was a founder and later president of 
the Association of Business Trial Lawyers and chaired 
the Litigation Section of the State Bar of California. 
He also was active in federal bar activities. For his work 
with the Lawyer Representatives Coordinating Com-
mittee of the Ninth Circuit Judicial Council and the 
Ninth Circuit Advisory Board, he was he was honored 
with the John Frank Award in 2009, given each year for 
dedication to the law, outstanding character and ser-
vice to the Ninth Circuit.

Beyond the legal community, Tom helped found the 
Los Angeles Opera Company and served on the Board 
of the Los Angeles Music Center Performing Arts Coun-
cil. He was also a member of and served as president of 
the La Quinta Rotary Club. An accomplished amateur 
magician, Tom was at one time a member of the Magic 
Castle in Hollywood.

Tom was a good friend to all of us and a loyal member 
of our board. We will miss him. ✯

Edward S. Renwick is a Los Angeles lawyer specializ-
ing in energy law, particularly up-stream oil and gas law. 
He is a partner at Hanna and Morton LLP in Los Ange-
les where he was first hired in 1958, while waiting for the 
California Bar results. He is a graduate of Stanford Law 
School and still practices full time.

Thomas J. McDermott, Jr. 
Photo: McDermott Family.
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