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relationship was with Max Radin, who served as dean at Boalt Hall (the
University of California, Berkeley, Law School) while Traynor was a
professor there,

Governor Culbert Olson nominated Traynor to the Supreme Court
when the State Qualifications Committee rejected Radin, the governor’s
previous nominee, because of his “radical tendencies.”'”  Another Boalt
man, then-Attorney General Earl Warren, was one of two members of the
Qualifications Commission to vote against Radin.'” Although Radin’s
chance to sit on the state Supreme Court faded after the ugly confirmation
fight, Radin was not jealous of Traynor's success. To the contrary, when
Governor Olson catled Radin to ask his advice on a substitute nominee,
Radin immediately recommended Traynor.'

Traynor and Realists such as Frank, Llewellyn, and Radin rejected the
proposition that law was composed of fixed principles.’™ “It is common-
ly believed” Traynor wrote, “that the decisions of a day in court are
reflex arcs of the wisdom of the ages, just as it is commonly believed that
the ages have been wise.”'® According to this oracular theory of justice,
espoused by nineteenth century theorists, such as Harvard Law School
Dean Christopher Columbus Langdell, judges found immutable principles
of law and applied them to the case at hand. Citing Radin’s The Theory
of Judicial Decision, Traynor wrote that immutable principles of law
“may encase notions that have never been cleancd and pressed and might
disintegrate if they were.”'® Traynor and the Realists accepted the idea
of the judge as lawmaker.

The conviction that judges made the law undermined the traditional
concept of the judge's role. If Oliver Wendell Holmes, the philosophical
progenitor of Realism, was correct that law reflected “the felt necessities
of the time, the prevalent moral and political theories, intuitions of public
policy, avowed or unconscious, even the prejudices which judges share
with their fellow men,” then judicial decisions had to find a new
jurisprudential justification.’” Realist scholars cynically belittled the
claims of judge-made law as a source of impartial justice. Judge Learned
Hand contended, in criticsm, that the principles of Realist jurisprudence
were: “that a judge should not regard the law; that this has never really
been done in the past, and that to attempt to do it is an illusion.”'®
According to the Realists, judicial decisions were not the product of
logical deduction from broad principles, and judicial neutrality was
impossible.
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Traynor did not share the more extreme Realists’ cynicism about the
prospects for judge-made law. Unlike them, he believed that judicial
objectivity was possible. He asserted that judges were “uniquely situated
to articulate timely rules of reason . . . as independent and analytically
objective as that of the legal scholars.”'” Their freedom from political
influence, their detachment from adversarial interests, and their tradition
of public service insulated them from bias.'"® Traynor maintained that
judges could overcome their predispositions by bringing to bear in the
cases before them a “cleansing doubt of his [the judge’s] omniscience.”™"
In addition, “[tlhe disinterestedness of the creative decision is further
assured by the judge's arduous articulation of the reasons that compel the
formulation of an original solution and by the full disclosure in his
opinion of all aspects of the problem and of the data pertinent to its
solution.”'?  The writing was the final test of judicial objectivity.
Through a pragmatic process of verification by scholars and practitioners,
each opinion could be purged of any remaining improper bias.

The Realists argued that judicial decisions were result-oriented in that
judges reasoned backwards from results chosen on the basis of their
subjective values.'”® They saw judicial rationality, expressed through the
language of decisions, as a facade. Traynor rejected this theory of result-
oriented judging:

He [the judge] comes to rcalize how essential it is . . . that he be

intellectually interested in a rational outcome . . . he can strive to

deepen his inquiry and his reflection enough to arrive at last at

a value judgment as to what the law ought to be and spell out

why. In the course of doing so he channels his interest in a

rational outcome into an interest in a particular result. In that

limited sense he becomes result-oriented.!!!
Traynor maintained that reason brought “the good” to light and that the
will could then follow the path illuminated by reason.''® “The old
proverb that when there’s a will there's a way is reversed,” he wrote,
“The judge must first find the way and then summon the will.”!'® For
Traynor, the act of judging was not the rationalization of a preconceived
result, but the willful pursuit of a rational result. Traynor's formulation
of the process of judicial decision making mirrored the Pragmatic theory
that a reasoned inquiry could yield functional truths, propositions that
served some useful purpose.'!” Traynor agreed with William James and
John Dewey that the process of reasoned inguiry had a value—the value
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of yielding decisions that could improve life and society. Unlike the
Legal Realists, Traynor thus embraced a philosophy of judging that
emphasized reason and downplayed the subjective values of the judge.

Traynot’s sanguine assessment of judicial objectivity and rationality
supported his view that the judiciary could be held responsible for the
health of the law. The judge’s “quality control” function in the legal
process demanded that as soon as a precedent became outdated, the judge
should eliminate it.""* Traynor never mourned the death of a precedent.
A “bad precedent is doubly evil,” he insisted, “because it has not only
wrought hardship but threatens to continue wreaking it.”''> Traynor not
only accepted the idea of the judge as lawmaker, he encouraged judges
to take a creative part in shaping the law. “I believe,” he wrote, “that the
primary obligation of a judge, at once conservative and creative, is to
keep the inevitable cvolution of the law on a rational course.”’*® The
stability of the law, in Traynor's view, thus depended not on its perma-
nence, but on its flexibility.

Traynor considered judges better equipped to reform the common law
than were legislators. Judicial expertise and temperament, along with the
relative permanence and detachment of judicial office, supplied the
essential basis for an intclligent, critical evaluation of the law.' In
response to the challenge, brought with unusual fervor by the prosecution
in Cahan, that “legislators have a unique sensitivity to popular needs or
what is sometimes called an ear to the ground,” Traynor argued, “we
certainly cannot afford now, if we ever could, to play law by ear.”'®
Legislators were more susceptible than judges to the passions of the day.
“Too often they legislate madly, confounding the confusions of one
paragraph with several more to explain what the first paragraph is
deemed to mean.”'> 1In areas of the common law, such as criminal
procedure, bound to raise popular passions, only the judiciary could
produce educated, well-articulated reform.

Traynor sought to ensure that judges would rise to their responsibili-
tics as objective and rational lawmakers. He advocated specialized
instruction for members of the bench, supporting the Conference of
California Judges seminar program and advocating the establishment of
the California College of Trial Judges." He also helped design a merit
plan for the selection of judges.'” At the 1967 opening session of the
College of Trial Judges, he proudly noted that, according to the Task
Force Report on the Courts of the President’s Commission on Law
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Enforcement and Administration of Justice, California had among the
most ambitious program for the education of judges.'” Traynor believed
that special training for judges would enable them to take a more
detached and critical view of their cases.

According to Traynor, the health of the law depended on judicial
willingness to innovate, “Judicial office has a way of deepening caution,
not diminishing it,” he wrote, “The danger is not that they will exceed
their power, but that they will fall short of their obligation.”'® While
Realist scholars doubted that judges could transcend their prejudices,
Traynor not only believed they could, but asserted that the health of the
law depended on it.

In the interest of coherence as well as efficiency, it is for the

courts to consign to oblivion what has proved over the years to

be chaff. . . . There is no place in the living law for period

pieces or parrot paragraphs or ill-conceived figments of what has

passed as legal imagination.'”®

Traynor sought out and excised obsolete rules of criminal procedure.
One such precedent was the “mere evidence rule” that prohibited police
from seizing property they had no right to possess. The rule prescribed
that if a person had a right to replevy property seized, the search had
violated that person’s property rights, and the search was illegal.'® The
U.S. Supreme Court adopted the rule, which traced its roots to the
English common law,™ in Gouled v. United States.”® Under Gouled,
only searches for stolen property, which a thief had no right to keep,
contraband, the possession of which was illegal, and instrumentalities of
the crime, which constituted a danger to the community, could be legally
scized. Gouled prohibited the police from seizing “mere evidence” of a
crime, such as incriminating records or a blood stained shirt, Traynor
announced that if the “mere evidence rule” ever came before him, he
would overrule it, and he did so in 1966 in People v. Thayer.” “The
modern view,” Traynor wrote, “is that the exclusionary rules exist to
protect personal rights rather than property interests and that common-law
property concepts are usually irrelevant.”*® The “mere evidence rule”
had become obsolete, Traynor believed, and so he acted upon his precept
that judges should expurgate law that had outlived its purpose,

Traynor also feared the alternative to innovative judicial law making.
If judges failed to modernize the law, the law as an institution might
crumble under the weight of changing social conditions:
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[TThere is increasing concern that an evolution of sorts in the law
may no longer be good enough to match the revolutionary
changes that science and the attendant revolution of rising
expectations in the world are making on our lives.™
The transformation of the living law into an anachronism might even
prepare the way for antidemocratic forces. Traynor’s decisions on
criminal procedure, in particular, exhibit the fear that if the judge “tends
[the law] badly or merely passively, it can develop weaknesses or
disorders or, worse still, frightening powers.”® Traynor’s search and
seizure opinions demonstrate his prefcrcnce for reform in response to the
changing social conditions.

Traynor appreciated the importance of the principle behind the Fourth
Amendment, but his search and seizure opinions highlighted the practical
problem of redeeming Fourth Amendment rights. In 1941, Traynor
asserted that the Fourth Amendment was “the guardian of our private
lives . . . the law at its best—deep rooted in human experience, precise
in language, clear in purpose.”®  Philosophical commitment to the
Fourth Amendment did not, however, impel Traynor’s decision in Cahan.
In contrast to the U.S. Supreme Court’s decision in Mapp v. Ghio, which
deemed the exclusionary rule “an essential part of both the Fourth and the
Fourteenth Amendments,” Traynor justified the decision as the means to
achicve the policy objective of deterring illegal police searches.’”
Consistent with this practical approach, Traynor believed that the
exclusionary rule should not be retroactive.'” Those already convicted
or about to be convicted on the basis of illegally obtained evidence
should not benefit from the court’s decision to deter future illegal
searches. “[Tlhe policy to deter illegal police activity,” Traynor asserted,
“is outweighed by the policy of finality of judgments.™ Deterrence of
illegal searches was the guiding policy objective of Cahan.'*® Past illegal
searches could not be deterred. Therefore, Fourth Amendment rights
should have a prospective remedy only. The principles underlying the
Fourth Amendment did not require the invention of the exclusionary rule;
the practical problem of deterring illegal police searches did.

Traynor was unable to carry a unanimous court in favor of his
“judicially declared rule of evidence.”'®’ Three of Traynor’s seven
brethren dissented in Cahan although they agreed with Traynor on the
illegality of the search.'? The dissenters argued that the policy issues
addressed in Cahan should have been left to the legislature.'* Traynor,
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on the other hand, saw the addressing of policy issues, such as the ones
raised by Cahan, as the judge's highest calling.

THE COHERENCE OF PRAGMATIC REFORM

Cahan and its progeny suggest the parameters of Traynor’s judicial
pragmatism. Pragmatism in epistemology, ethics, and politics is “an
open, free ranging quest for the most satisfactory solution to specific
problems arising from concrete circumstances.”* Traynor’s brand of
judicial pragmatism was constrained by his demand for intellectual
coherence within the law and his insistence on the textual consistency of
his judicial opinions. “He [the judge] must compose his own mind as he
leaves antiquated compositions aside to create some fragments of legal
order out of disordered masses of new data.”'*® As Justice Raymond
Sullivan, Traynor's colleague on the court, noted, Traynor had a
“jurisprudential sense . . . [HJe looked at the entire scope of the law and
saw how it all fitted. He could fit the day to day problems into his broad
ideas and concepts.”™* Donald Barrett, senior staff attorney for the court
from 1948 to 1981, concurred, contending that “Judge Traynor was
particularly concerned with kecping the pattern of the law straight.”'¥
Thus, the objective of Cahan to deter illegal police searches influenced
every significant search and seizure case that Traynor decided after
1955—whether it dealt with standing to have evidence excluded, consent
to search, search incident to arrest, or other related issues,

In the years following Cahan, Traynor systematically revised rules of
search and seizure, making them into a “reasonably orderly constella-
tion.”*® “If we keep in mind that the raison d’étre of the exclusionary
rule is the deterrence of lawless law enforcement,” Traynor wrote, “we
can guard against confusion in the attendant rules we develop.”™ For
instance, the deterrence rationale of the exclusionary rule demanded a
thorough reworking of the rules of standing. Before Traynor's opinion
in People v. Martin, in 1955, standing to sue depended on the defendant’s
property interest in the place searched.”®® If the defendant owned or had
authority over the place searched, he or she had standing to object to an
illegal search. If the defendant lacked the necessary property interest,
evidence obtained in an illegal search could be used against him or her.
The policy objective of deterring police illegality made standing
irrelevant. Since the purpose of the exclusionary rule was not to punish
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past illegal searches, but to deter future ones, “such f[illegally obtained]
evidence is inadmissible whether or not it was obtained in violation of the
particular defendant’s constitutional rights.”"'

The rationale of the exclusionary rule did not always benefit the
criminal defendant. Mistakes by the police resulting in illegal searches
did not automatically requirc the exclusion of evidence. In People v.
Gorg, the owner of a home in which the defendant, Gorg, occupied a
room consented to a police search of the room.'” Traynor ruled that the
marijuana found during the search was admissible at trial even though the
owner legally lacked the authority to consent to the search. The police,
Traynor averred, had acted reasonably and in good faith on the owner's
consent. Therefore, the search, though illegal, did not implicate the
deterrence rationale of Cahan, which sought to deter knowing violations
of the Fourth Amendment’s terms.'”

In a 1955 opinion for the court, Traynor created a similar “good
faith” exception to the knock notice rule (Penal Code section 844), which
required police to announce their presence before entering a dwelling.
The police had seen heroin users come and go from a Mr. Maddox’s
apartment many times during their month-long surveillance of the
apartment. Joined by a cooperative heroin user, they approached the
front door, and the heroin user knocked. When the police heard a voice
inside yell, “Wait a minute,” and then the sound of retreating feet, they
kicked in the door, searched the apartment, and found heroin. Although
the officers violated the knock notice rule, Traynor refused to allow the
formal requircments of the law to stand in the way of the practical nceds
of law enforcement. The court waived the requirements of the knock
notice statute because the officers had reasonably believed compliance
with the statute would allow the suspect to escape or to destroy evidence:
good faith noncompliance with the knock notice statute did not render
inadmissible the evidence seized.™ The searches did not undermine the
Cahan rationale because the “officer’s right to invade the defendant’s
privacy” arose from the exigency of the situation.'”

The Cahan rationale also influcnced the rules of arrest, Traynor
realized that “Jolnce they [the police} have made an arrest and obtained
the evidence their very success may serve as a retroactive makeweight for
probable cause.™*® He also noted that there was no action for false arrest
if the police found evidence of a crime in the search incident to the
arrest. In other words, protections against illegal searches of a person
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were only as good as the protections against arrest without probable
cause. People v. Brown prevented the police from searching illegally
arrested suspects without triggering the exclusionary rule.” The police
watched Ms. Brown walk in front of their car carrying something
clenched in her fist. They approached her from behind and grabbed her
wrists. Then they identificd themselves and asked her to open her hand,
but she refused. So they opened her hand and took from her a small
rubber container. Lab analysis showed the contents of the container to
be heroin. Traynor reasoned that the police must have probable cause to
arrest before arresting a suspect and conducting a search incident to the
arrest. The police had lacked probable cause to arrest Brown, and
therefore the search was unconstitutional. Citing Cahan, Traynor argued
that to condone the search of Brown would “destroy the efficacy of the
exclusionary rule.”'”® Just as a search was not justified by the evidence
it uncovered, an arrest could not be justified by the evidence uncovered
in a search incident to arrest.

The rationale of Cahan thus protected the criminal defendant from
searches incident to arrest predicated on illegal arrests. It justified,
however, an exception to the exclusionary rule when the police arrested
a suspect illegally but in good faith. In Pegple v. Chimmel, police officer
De Coma obtained an arrest warrant that turncd out to be invalid.'"” De
Coma and other officers arrested Chimmel at his home. They thoroughly
searched his house and garage and found stolen coins. Despite the
invalidity of the arrest warrant, the court (with Traynor concurring)
decided not to invalidate the search incident to arrest.'™ “No evidence
even intimates that De Coma procured the [arrest] warrant in bad faith or
exploited the illegality of the warrant,” Justice Tobriner wrote,'® The
California Supreme Court held that De Coma’s good faith reliance on the
magistrates’ finding of probable cause saved the arrest and the search.
Later, however, the U.S. Supreme Court overturned Chimmel’s convic-
tion.!6?

Traynor recognized that the exclusionary rule placed pressure on the
police to justify searches by conflating reasonable cause to investigate
and reasonable cause to arrest,'® He sought to reduce “the risk of arrest
without probable cause by giving the police clear authorization to stop
persons for restrained questioning whenever there were circumstances
sufficient to warrant it.”** The courts had long upheld the police practice
of temporarily detaining and questioning people without probable cause
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to arrest them.'™® Traynor maintained an expansive view of reasonable
cause to investigate, Two men sitting in a parked car on a “lover’s lane”
raised sufficient suspicion to justify a brief detention and search of their
car.!® The new requirements of the exclusionary rule raised questions
about the extent of the protections against search and seizure. Traynor
gave police the leeway necessary to investigate suspicious circumstances
without triggering Fourth Amendment safeguards.

Traynor recognized that the policy objectives of the exclusionary rule
conflicted with other policy objectives of criminal procedure. For
instance, Traynor and his brethren sought to increase judicial control and
oversight over law enforcement by encouraging the police to obtain
search warrants. “[Tlhe police may have a shorter reach if they are
armed with a warrant than if they are not,” Traynor acknowledged,
“Understandably, they may prefer to go unarmed.”’®’ Traynor loosened
the requirements for obtaining warrants in order to encourage their use.
However, he also accommodated the policy objectives of the exclusionary
rule when, in Priestly v. Superior Court he held that a magistrate’s
determination of probable cause to issuc a search warrant required the
disclosure of the identities of anonymous informers. This ruling jibed
with the exclusionary rule because it prevented police from conducting
illegal searches and then acting as anonymous informants for subsequent
legal searches. Thus, even where the competing policy objective of
discouraging warrantless searches was at issue, Traynor demanded
consistency with Cahan.

In sum, Traynor’s conception of the law gave him a framework for
judicial innovation. Many contemporary judges and legal scholars
perceived an absence of fixed legal principles and therefore responded
only cautiously to the call for legal reform. Traynor recognized a holistic
quality of the law demonstrated by the functional relationship of legal
rules. Cahan and its progeny were practical solutions to the problem of
illegal police searches that functioned as part of a system of rules.
Traynor pursued the policy objective of deterring illegal searches within
the framework of Fourth Amendment principles. The historical develop-
ment of search and seizure practices from these broad, ambiguous
principles had created an experiential context for Traynor’s innovations.
The exclusionary rule altered search and scizure practices—from warrant
requirements to standing—but Traynor carcfully avoided judgments solely
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based on overarching Fourth Amendment principles, relying in addition
upon a policy rationale for constitutional innovation.

CONCLUSION

Traynor conceived of the law as a living entity whose health
depended on its responsiveness to community needs. Judicial experience
had alerted him to the societal pressures favoring the prosecution or the
defense in search cases. On one hand, crime and the fear of crime were
rapidly increasing. On the other, police procedures had become more
sophisticated, more invasive, and more administrative. Traynor's
consistency did not, however, stem from any particular predisposition to
favor law enforcement in some cases and criminal defendants in others.
Like the Pragmatist philosophers, Traynor believed that judgment was the
process of bringing experience to bear on the facts.'™® His jurisprudence
reflected, in this respect, the rationale expressed by John Dewey: “A
moral law, like a law in physics, is not something to swear by and stick
to at all hazards; it is a formula . . . [whose] soundness and pertinence are
tested by what happens when it is acted upon,”*® In Traynor's years on
the bench, he sought to identify and weed out dysfunctional rules. In
Cahan he overruled his own decision, Gonzales,"” having come to
recognize that it had failed to prevent or punish illegal searches, and he
created new rules to serve that function.

Traynor’s judicial philosophy gave judges a vital creative role to play.
His search and seizure decisions asserted judicial control over law
enforcement procedures in response to police disregard of judicial
admonitions against illegal searches. The health of the law required that
law enforcement, which had become a professional, administrative
operation, yield to judicial authority, Thus, Traynor’s judicial philosophy
promoted not only the health of the law but also the prestige of judges
and the institutional self-interest of the court. The judge’s responsibility
for reforming the law corresponded with an elevation of the judge’s
authority.

Traynor's philosophy of judging justified an expansive role for
judges. His own efforts to reform outmoded precedent ranged widely
from criminal law to torts, contracts, and conflicts of law. Although
these topics are beyond the scope of this article, it is important to note
that Traynor’s judicial philosophy impelled innovation in areas of the law
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aside from criminal procedure, For example, Traynor’s approach toward
allocating the risks of defective products in Escola v. Coca Cola Bottling
Company parallels his pragmatic assessment of police search tactics in
Cahan'™ Here too Traynor looked beyond the narrow confines of
conventional adjudication and saw a role for judges as policymakers.

Traynor also recognized the impermanence of all judicial decisions,
including his own. It was a stance that militated against broad statements
of principle, but it also impelled him to respond to new demands placed
on the law. The absence of an effective deterrent to illegal searches
created one such demand. Traynor's response in the series of cases
beginning with Cahan may obscure his appreciation of the transitory
nature of his own decisions because of their innovativeness. However,
it is significant that Traynor’s tool for protecting Fourth Amendment
rights was a judicial rule of evidence, not a broad statement of principle.
Traynor’s “workable rules” of scarch and seizure directly affected police
procedure, but Traynor intended them to endure only so long as they
remained truly “workable rules,” while the overarching principles of the
Fourth Amendment would remain indefinitely. The ideal judge, Traynor
declared, “can write an opinion that gives promise of more than a three-
year lease on life by accurately anticipating the near future.”'™ Traynor's
understanding of the evolving nature of the law fostered both boldness
and humility,
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