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* Associate Justice, California Court of Appeal, Second Appellate District (Los 
Angeles), and son of Stanley Mosk. Comments [in brackets] are by the author.

P rior to becoming a California Supreme Court justice in 1964, Stan-
ley Mosk played an enormous role in the history of Los Angeles, 

the State of California, and the United States. Recently, we discovered 
letters that Stanley Mosk wrote from Los Angeles in 1944 and 1945 to 
his brother Edward Mosk, who was serving overseas. These letters not 
only chronicle Stanley Mosk’s historic reelection as a young Los Angeles 
Superior Court judge, but present a penetrating view of what was occur-
ring during that period in Los Angeles, California, and the United States 
from the perspective of a young, ambitious Los Angeles liberal.

Morey Stanley Mosk was born in 1912 in San Antonio, Texas. He 
and his brother, Edward, grew up in Rockford, Illinois, and he gradu-
ated from the University of Chicago. He was attending the University 
of Chicago Law School when, in the 1930s, the family ran out of money 
and came to California. He completed his law school education at South-
western Law School. He was active in various California political cam-
paigns, including efforts to rid the City of Los Angeles of the notorious 
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Shaw machine. After a few years of private practice, his professor and 
mentor, Phil Gibson, then director of finance under the newly-elected 
first Democratic governor of California in the twentieth century, Cul-
bert Olson, brought Stanley Mosk to Sacramento to work for the new 
administration. (Gibson later became California chief justice.) Mosk was 
initially a legal assistant and then executive secretary to Governor Olson. 
When Olson was defeated by Attorney General Earl Warren in 1942, he 
appointed Stanley Mosk a Los Angeles Superior Court judge — at thirty, 
the youngest in the state (and perhaps the youngest in state history).

Because of his age, Judge Stanley Mosk drew opposition in the 1944 
election. He was reelected and then entered military service. Governor 
Earl Warren could have appointed a replacement, but left the seat open 
so that Stanley Mosk could retain his judgeship.

In 1947, Judge Stanley Mosk ruled that racial restrictive covenants 
were unconstitutional, one of the first of such holdings. That ruling pre-
ceded the United States Supreme Court’s decision in Shelley v. Kraemer, 
holding racial restrictive covenants unconstitutional.1

Judge Stanley Mosk was active in many civic and charitable activi-
ties, but kept a keen interest in politics. His brother Edward, who served 
in the Office of Strategic Services (Strategic Balkan Services) in Italy and 
Yugoslavia during World War II, was the Southern California chairman 
of the Henry Wallace for President campaign in 1948. The poor showing 
by Wallace and the McCarthy era ended Edward’s political career. He 
had a successful law practice and argued significant civil liberties cases 
before the United States Supreme Court.

In 1958 Stanley Mosk was elected California attorney general by the 
largest margin of any contested election in the country. In 1960 he became 
state Democratic national committeeman. He was an early supporter of 
John F. Kennedy for President. As attorney general he established Con-
stitutional Rights and Consumer sections and brought actions under the 
(theretofore moribund) state antitrust law. He developed innovative law 
enforcement programs. He defended civil rights, recruited women and 
minorities in the Department of Justice, fought for Latino voting rights, 
caused the desegregation of the Professional Golfer’s Association, argued 

1  334 U.S. 1 (1948).
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California’s water position before the United States Supreme Court, and 
instigated consumer rights programs. U.S. Senators Thomas Dodd and 
Sam Ervin praised him on the floor of the Senate. He was overwhelm-
ingly reelected in 1962 and was considered a leading candidate for the 
U.S. Senate in 1964, but chose not to run and was appointed to the Cali-
fornia Supreme Court by Governor Edmund G. Brown, Sr. in 1964. He 
easily survived in the retention election of 1986, in which the chief jus-
tice and two other justices were defeated. He appeared on the ballot nine 
times and never lost an election.

Justice Mosk served on the California Supreme Court from 1964 to 
2001 — longer than any other justice in California history. He wrote 
many landmark opinions and became one of the most prominent state 
court judges of the era in this country. When Chief Justice Earl Warren 
resigned in 1968, one of those he recommended to President Johnson 
as his possible successor was Stanley Mosk. The Los Angeles County 
Courthouse and the State Library and Courts Building in Sacramento 
are named after him.

The letters2 that follow were found in the house of his late brother, 
Edward Mosk.3 They were written by Stanley Mosk in 1944 and 1945 to 
his brother Edward when Edward was serving in the Office of Strate-
gic Services (OSS), in World War II, the predecessor of the CIA. It was 
headed by “Wild Bill” Donovan. Edward Mosk was sent to Italy and ulti-
mately worked with Yugoslavian (Serbian) partisans. His missions were 
apparently secret. In those letters, a young Superior Court Judge Stanley 
Mosk writes about what was happening in Los Angeles and the country 
— from his liberal perspective. He also describes his efforts to get into 
the military and his reelection campaign.

On February 9, 1944, Mosk writes that he took their mother, re-
cently widowed, to hear Vice President Wallace speak. In 1944, Henry 
Wallace was the vice president and was admired by liberals. “ Incidentally, 

2  The originals of the letters are available in The Stanley Mosk Papers, Special 
Collections and Archiveş  California Judicial Center Library, San Francisco, which 
has provided the photographic images published here.

3  Edward Mosk became a prominent attorney in Los Angeles and was active in 
local politics.
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Courtesy Hon. Richard M. Mosk



8  c a l i f o r n i a  l e g a l  H i S t o ry  ✯  V o l u m e  4 ,  2 0 0 9

Wallace was magnificent, as usual. He’s a truly great man. Hope FDR 
doesn’t sack him for the sake of political expediency.” In fact, President 
Roosevelt did replace Wallace with Senator Harry Truman and made 
Wallace a member of the cabinet. 

Stanley Mosk then reports, “The California legislature moved up the 
August primary to May 16, as a means of permitting soldiers to vote. (I’ll 
tell you when to write for your absentee ballot later.) Result: this week is 
the period for judges to file their intention to run. I filed mine Monday. 
Now, Tuesday night, I still have no opposition — only veteran Judge Ru-
ben Schmidt has drawn an opponent. Friday will be the last day, and I 
am keeping my fingers crossed. Will let you know then.”

As the youngest superior court judge in modern California history, 
Mosk had been appointed by a defeated Culbert Olson just days before 
Olson left office. Olson had been defeated by Attorney General Earl War-
ren. It is no wonder that Stanley Mosk was worried about drawing op-
position. In fact, he did. 

Meanwhile, Stanley Mosk, with 20/800 vision and holding a public 
office, was exempt from the draft. He served in the Coast Guard Re-
serve but planned to enlist in the service for active duty. Thus, he writes, 
“Pushing the election up this way means I can go through with my plans 
[to enter into the service] even sooner. Did you get an opportunity to talk 
to your superior before you left? I should not be ready in early June.

On February 20, 1944, Mosk writes his brother:
“Politics is really boiling here. As mother has already written you, I 

drew the jackpot, with both Leroy Dawson and Ida May Adams taking 
after me. It means I have a real battle on my hands, one of the toughest 
ever faced by an incumbent judge in the history of the court. But if I 
win, I should be somewhat of a figure to be reckoned with thereafter.” 
Municipal Court Judge Leroy Dawson was a World War I veteran and 
Municipal Court Judge Ida May Adams became known as the “marrying 
judge” because of all the marriages she performed — for compensation.

He then writes about his campaign, “I am getting a good campaign 
underway, and am getting some encouraging assistance. For example, 
among my sponsoring committee, I have such names as Will H. Ander-
son, Jerry Giesler [the famous criminal law lawyer — the saying was, 
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when you get in trouble, “get me Geisler”], Joseph Scott [a well-known 
establishment lawyer], Henry Bodkin, William Mathes [later a federal 
judge], Rollin McNitt, Kimpton Ellis, and others of the biggest lawyers in 
town. Labor, of course, will support me, and all Democratic party groups 
will carry me on their various slates. The Daily News will endorse me, 
the Examiner will give me good breaks, the Herald will take no action 
either way, and the Times is the big question mark. The Citizen News 
will support me, and so will the dailies in Santa Monica, Long Beach and 
Pasadena. The community papers will get adequate advertising to assure 
their sympathetic attention.

“Lots will depend upon the results of the bar plebiscite [by the Los 
Angeles Bar Association]. Perhaps I am too optimistic, but I anticipate 
victory in the plebiscite, partly because there appears to be general sat-
isfaction with my work on the bench, and partly because neither of my 
opponents are popular with the lawyers.

“The fact that there are two opponents is helpful, for I should win a 
handsome plurality in the primary — but it does make it seem doubtful 
that I can win a majority in the primary. Hence all my previous plans 
may be deferred until November, which makes me very unhappy.”

On March 20, 1944, Mosk writes his brother, “Received your first 
letter sent from ‘somewhere in Italy’; looks as if you are seeing the world, 
though probably a rather sordid looking world. Heard a broadcast today 
on the weekly ‘Army Hour’ from a ‘port in southern Italy where supplies 
are unloaded.’ We listened intently to hear your voice over the din of 
boat whistles!

“This side of the world seems about as normal as ever. A-gas cou-
pons now cut to two gallons. More and more fathers being drafted, 
hardly any young men left hereabouts. Willkie won first presidential 
primary contest, capturing a majority of New Hampshire delegates. 
The newspapers just couldn’t seem to find any room on page one for 
that story! Danny Kaye [the popular comedian, who could sing and 
dance and later appeared in many motion pictures] is a sensation in 
his first motion picture. I crowded the war off page one throughout the 
country by denying Charlie Chaplin’s motion to dismiss the paternity 
suit against him, and ordering the case to proceed to trial. The dis-
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trict court of appeal has sustained me, by summarily denying a writ of 
mandate to Chaplin’s counsel; the case now is en route to the supreme 
court. [Chaplin, the famous motion picture comedian in both silent 
and talking movies was a defendant in a widely-publicized paternity 
case. Judge Mosk, under the law at the time, refused to dismiss the pa-
ternity case against Chaplin, notwithstanding that blood tests indicat-
ed that Chaplin was not the father. This case is discussed in more detail 
in the next letter.] Some eight candidates are seeking to unseat [Demo-
cratic Senator] Sheridan Downey, Lieut. Gov. Houser, Jack Tenney [a 
state senator who headed up Carbonneau’s version of the House Un-
American Activities Committee], R.R. Commissioner Justus Craemer, 
Bd. of Equalization Member Bonelli [who later fled to Mexico amid 
corruption charges], Bancroft, and a couple of others whose names slip 
my mind. Should be a battle royal. Forecast Houser and Downey to 
square off in November. Three-cornered race has developed for District 
Attorney in this county; incumbent Fred N. Howser, Wallace Ware, 
and Henry Dockweiler. Ellis Patterson vs. Assemblyman Kellems for 
Bill Rogers [son of Will Rogers] congressional seat he is relinquish-
ing to reenter the army. Lucille Gleason, wife of actor Jimmy Gleason, 
may give Charley Lyons some trouble in the 59th. Helen Gahagan [who 
married actor Paul Douglas and ran against Richard Nixon for the U.S. 
Senate in 1950, in a famous Nixon campaign in which he portrayed her 
as soft on communism, and won], Loren Miller [a pioneer Black civil 
rights lawyer, who later became a judge], and about 10 others seeking to 
fill Tom Ford’s shoes in 14th C.D., Ford retiring. Hal Styles, radio star, 
may give Costello the first battle he has had in years in the 15th. Clyde 
Doyle will give Congressman Ward Johnson a stiff fight in the Long 
Beach area. Able Congressmen Jerry Voorhis [whom Richard Nixon 
later defeated to win his first race for elective office], Cecil King and 
Chet Holifield all seem safe.

“My campaign progressing well. Headquarters opened downtown 
have been covering three meetings daily, billboards arranged for, sup-
port from the entire bar, including economic royalists. No bar plebiscite 
this year, too bad, for I believe I would have won it. Feel certain of run-
ning 1st in the 3-cornered race, only question being whether I can win at 
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the primary and thus avoid a November run-off. Want to very badly so 
can proceed with plans I outlined to you before [to enter the service].

“Serving in Coast Guard Reserve every week now, enjoying it.”

r e e l e c t i o n  c a m pa i g n  p o s t e r  
( f r o m  a  p o s t wa r  e l e c t i o n  c a m pa i g n )

Courtesy California Judicial Center Library
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On March 27, 1944, Mosk writes his brother about the Chaplin case: 
“Just wrote a letter to a friend of mine in New Guinea — Fred Hen-

dricks — so we’ll send this to you, around the other side of this shrink-
ing globe. Fred had read in their daily mimeographed paper the details of 
the Charlie Chaplin paternity case, one phase of which I had in my court, 
and it mentioned my name. Apparently my fame as a jurist is reaching 
the most remote parts of the world. (I only hope it has reached the inner-
most recesses of Los Angeles County on May 16th [election day]!)

“In case you don’t know about the Chaplin case: he is presently being 
tried in federal court on a Mann Act charge involving a 23 year old girl, 
who also claims Chaplin is the father of her child. As a result of blood 
tests indicating he is not, his attorneys moved for dismissal of the civil 
paternity suit. That came before me, and after rather sensational front 
page headline-producing argument by able counsel, Joe Scott for the girl 
and Pat Millikin for Chaplin, I declined to dismiss the suit, but ordered it 
to proceed to trial. I did not discount the value of the blood test, but held 
simply that the experts must be subject to cross-examination, and that, 
under the state of our law at present, no test is deemed to be conclusive, 
but rather merely evidentiary.

“It was apparently a popular decision, for I have received fan mail 
from all parts of the country. Chaplin’s counsel appealed, and the Dis-
trict Court of Appeal sustained me unanimously. They are now bound 
for the Supreme Court.

“That case has crowded the war off page one hereabouts, so I thought 
you might be interested.”

The Mosks were both great sports fans. Stanley Mosk had played 
some baseball in college. He writes, “baseball teams are in spring train-
ing . . . Juan Zurita defeated Sammy Angott for lightweight boxing title.” 
He notes that “local postage rates up to 3 cents.” The national election 
campaign was heating up, “Senator Barkley in Jackson Day address 
urged continuance of Democratic party in power nationally, [House of 
Representatives] Speaker Sam Rayburn to speak here Tuesday and may 
announce vice-pres. candidacy [he never did].” 

As to his own campaign, he writes,” Labor is plumping strong for me 
and my whole campaign going well, everything has gone my way with 
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LA Times support the big questionmark; fear labor support may cause 
Times to oppose me, though my sponsor’s list looks like Who’s Who of 
the local economic royalists.”

On April 23, 1944, Mosk writes more about his campaign. 
“The campaign, I am led to believe, looks most satisfactory. The Dai-

ly News [the Democratic newspaper in Los Angeles] came out with a 
strong endorsement for me . . . and I feel confident of the endorsement of 
the Hollywood Citizen-News, and, hold your hats, kiddies, the Los An-
geles Times! All branches of labor have endorsed me — AFL, CIO, and 
Railway Brotherhoods — and the usual Democratic party organizations. 
I have ads in all of the community papers, 1-sheets sniped around town 
[single sheets pasted on walls like posters], and 100% coverage of the big 
24-sheet billboards. All of which has totalled [sic] quite a considerable 
sum, as you may suspect. But the effect has been just what I desired — a 
definite victory psychology in my favor, talked all over town, the one 
question being whether I will win in the primary or face a November 
runoff. That’s a question I can’t answer.”

He reports on the local races as follows:
“Generally speaking, there is apathy concerning the elections, al-

though there are some interesting races. District Attorney Howser, aid-
ed by labor, looks like the victor over Wallace Ware, supported by the 
Times, and Henry Dockweiler, who has some Democratic support. In 
the 16th C.D. Ellis Patterson and Assemblyman Kellems are in a stiff 
battle. In the 15th C.D., radioman Hal Styles is backed by liberals try-
ing to unseat Costello. In the 13th C.D., Ned Healey is facing an uphill 
scrap to whip incumbent Norris Poulson. In the 20th, Clyde Doyle, Long 
Beach lawyer, is making a nice race against GOP incumbent Ward John-
son. The 14th C.D., where incumbent Tom Ford decided to retire, has a 
wide-open dog-fight among Helen Gahagan, Vernon Bennett and Loren 
Miller; one of the conservatives might slip in the middle of that and win. 
Progressives Jerry Voorhis, Cecil King and Chet Holifield all appear to 
be safe again.

“The assembly races are about the same as two years ago. The usual 
number of progressives will be returned, the usual number of reaction-
aries reelected. The 59th is after Charley Lyon with a vengeance, Luccile 
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[Lucile] Gleason, actress, being the candidate; but I have my doubts that 
he can be unseated.”

He then comments on the national scene:
“Heard Gov. Bricker of Ohio, would-be presidential candidate [he 

ran as Governor Dewey’s running mate against President Roosevelt], 

J u d g e  S t a n l e y  m o s k  o f  t h e  l o s  a n g e l e s  
S u p e r i o r  c o u r t,  i n  h i s  c h a m b e r s ,  c a .  19 4 2 - 4 3

Courtesy California Judicial Center Library
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speak at Town Hall here the other noon. I must admit he made a better 
impression on me than I had anticipated — as a speaker and from an 
appearance point of view. But his political views are thoroughly ‘safe’. In 
other words, he’s impossible.

“Gov. Warren has been named keynoter for the national GOP con-
vention, an honor, we are told by the local press, unique for California. 
The press also tells us that the GOP national ticket is certain to be Dewey 
and Warren [not until 1948].”

On May 20, shortly after the primary election, Stanley Mosk writes to 
his brother about the results:

“The election is over, and the results good but not good enough as far 
as I am personally concerned. I received 240,000 votes; Dawson 197,000; 
Adams 165,000. While my plurality is about 43,000 votes, you can see 
that I am a long way from a majority, and face a run-off with Dawson in 
the finals. He’ll be tough competition in any league.

“I had every possible support, and still he polled that big vote against 
me. Even the Times endorsed me, as did the Daily News, CIO, AFL, Rail-
road Brotherhood, the bar associations of Glendale, Pomona and Beverly 
Hills (the only ones that did any endorsing this year) — and yet I failed 
to win a majority by a wide margin.

“That indicates to me either Mosk is a poor political name, or my two 
opponents were just too well known. For we did have a whale of a good 
campaign going; beautiful billboards, some newspaper ads, radio time, 
the whole works, including over a hundred thousand postcards through 
the mail. And it indicates that we’ll have a terrific battle between now 
and November... . I am starting in again already, making plans, rais-
ing funds, etc. It’s a long hard pull between now and November. I really 
think if I get by, it’ll be by the skin of my teeth.” 

Stanley Mosk had reason to be apprehensive. The conventional wis-
dom is that an incumbent who is forced into a runoff generally loses. He 
then writes about other election results:

“Other than my own race, the election results in southern California 
were the most encouraging in many years. Senator Downey was renomi-
nated by a big margin over a field of ten opponents, including Jack Ten-
ney. In every single district, the pro-Roosevelt nominees captured the 
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Democratic nomination. The big sensation was the defeat of Costello in 
the 15th by Hal Styles, radio commentator. (Costello’s elimination means 
the 3rd member of the Dies committee to be eliminated this year; Starnes 
of Alabama was defeated, Dies announced his own retirement, and now 
Costello.) Arch Young was nominated to face Hinshaw in the 20th; Clyde 
Doyle against Ward Johnson in the Long Beach district; Chet Holifield, 
Jerry Voorhis and George Outland all won their nominations, but face 
November finals. Cecil King won both party nominations in his district. 
Ellis Patterson won the Democratic side easily in the 16th, and faces Kel-
lems in November. Helen Gahagan beat a field of eight candidates for the 
nomination in the 14th, and should win handily in November.

“All in all, the returns indicated clearly that California democracy is 
pro-Roosevelt, and I feel certain FDR can carry this state in November 
against any opponent, even against a GOP slate containing Warren as 
the vice-presidential nominee. Downey will have a battle with Lt. Gov. 
Houser, but should ride in with the president. 

“District Attorney Fred N. Howser, with solid labor and liberal back-
ing (the way of that makes a long and not too pleasant story), won at the 
primary over Wallace Ware, backed by the Times, and Henry Dockweil-
er, with nothing but a name and a family connection.

“In the rest of the state, outside LA county, and in the assembly races, 
the results were about the same as usual — generally GOP and reaction-
ary democratic victories. A few bright spots: Lucile Gleason (wife of ac-
tor Jimmy Gleason) won the democratic nomination from Charley Lyon; 
actor Albert Dekker, a really bright guy, won the nomination in the Hol-
lywood district; and Jim Goldsmith, another able young fellow, won the 
nomination in the 60th, Santa Monica, district.

“All in all, labor did a fine job. The AF of L particularly did some 
grand work on a big, tangible scale. The CIO limited itself to working 
among its own membership, and admitted, I understand, that for the 
first time the AFL political program was far superior to its own. But the 
CIO gets ‘blamed’ for the defeat of Costello, and our congressmen are 
screaming for an investigation, etc.

“Roosevelt now has enough delegates pledged to him to assure his 
renomination on the first ballot. It appears that Dewey is certain of the 
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GOP nomination. The only thing either convention will do is choose 
a vice-presidential nominee, Warren appears to be the GOP favorite. 
Whether Wallace will get the nod again is uncertain; the California del-
egation is strong for him, despite a recent visit out here of Speaker Sam 
Rayburn, an aspirant himself. Heard one rumor that FDR will select 
Stettinius, who has been getting a build-up lately, with trips abroad, con-
ferences with Eden, Churchill, et al.

“At any rate, things political are beginning to really hum, and will 
continue to do so until the GOP convention in June, and the Democratic 
convention in July.”

On a carbon copy of the same letter, sent to Edward’s wife, Fern, he 
concludes with observations on the sports front:

“Since writing to Ed last, the big league baseball season is on. The 
Cards and Yanks lead again, as usual. But your [Chicago] Cubs, woe 
is them! They fired Jimmy Wilson when they won their first game of 
the season, then lost 13 in a row! They are still wallowing in the cellar, 
after bringing Charley Grimm back from Milwaukee to manage them. 
My [Chicago] White Sox, in fourth place, look good, and with the best 
pitching in the league, are considered a real threat for the flag this year. 
Cincinnati and Pittsburgh look good in the national, Washington and 
Cleveland also in the American.

“On the coast [the Triple A Pacific Coast League], Portland is out to 
a surprising lead, with my Sacramento boys a miserable last again. Los 
Angeles, though now in fourth, is still my bet to win again.” [There was 
no major league baseball in Los Angeles until the late 1950s.] 

On June 6, 1944, Mosk writes about D-Day — the Normandy in-
vasion:

“Well, this was D-Day, which you probably learned as quickly as we 
did here — although our radio stations broadcast a German Interocean 
report several hours before Eisenhower’s official report came over. Since 
then almost all commercial programs have been off the air for continu-
ous news bulletins and summaries from London and Washington and 
New York. And, believe it or not, tonight’s daily newspapers contained 
practically no advertising, in order to make room for news dispatches.
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“By the time you get this, these first day’s reports will be old and lots 
will have happened. Suffice it to say now, that we can be hopeful of con-
tinued success for our allied arms, and perhaps, with military progress on 
the east, south, and west, we may crush the Nazis before the year is up.

l e t t e r  o f  J u n e  6 ,  19 4 4
Courtesy California Judicial Center Library
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“The country seemed to turn to prayer today. FDR broadcast a fer-
vent prayer for the invaders, and churches held services throughout the 
day. It seems impossible to scoff, when you consider how futile people 
here feel, how helpless, when they know their loved ones are in such dan-
ger, and they are unable to do anything but wonder and worry.”

Then he discusses national politics:
“The GOP national convention meets this month, and it appears as 

if Dewey is the certain nominee. Warren is prominently mentioned for 
the second spot. They are having a difficult time to whip up excitement, 
despite attempts of the press. The anti-FDR trend seems to have been 
stemmed considerably, although GOP capture of a congressional seat in 
a special NY election today was a bad omen. Perhaps we see things thru 
rosy FDR glasses out here in California.”

Finally, he returns to his own election:
“We have been checking precinct returns throughout the county in 

my race, under Edna’s [his wife’s] very able direction — the little gal is 
quite a campaigner, incidentally. The results were really amazing. I car-
ried the blackest GOP districts by overwhelming margins — places like 
San Marino, Altadena, Beverly Hills — and took a pasting in democratic 
strongholds. That indicates our work is cut out for us in the finals; we 
can apparently depend upon incumbency and the Times endorsement 
to carry conservative districts. But we have to get the liberals and labor a 
little more excited; we had all their endorsements, but they assumed we 
were a cinch for the primary, and they concentrated on their congres-
sional and assembly district candidates.”

After receiving a letter from his brother reporting little enthusiasm 
in Italy for “progressive forces,” [Edward being quite liberal] Stanley 
Mosk writes on June 30, 1944:

“Your letter in re the general apathy to war events in the southern 
Italy area was interesting, but, I suppose, a result to be expected of a 
generation dominated by fascism. While our failure or inability to in-
spire a burning desire for democracy is to be deplored, it will have to be 
conceded that it will be a difficult task to do throughout the world. After 
all, how many sound democracies are there? If we must educate all the 
balance of the globe, we face an almost insurmountable task.
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“I am afraid that in the long run, we will have to leave the task of 
re-education to the people of the countries themselves — always mak-
ing certain, however, that no anti-democratic force seizes or maintains 
control, and ousting it by force if it does.

“Our failure to encourage the democratic forces in reconquered ar-
eas is also deplorable. Our treatment of DeGaulle is a blow to unity, and 
our appeasement of the House of Savoy must be discouraging to what-
ever people there are in Italy who think.

“That, I suppose, all comes back to the door of our State Department. 
Maybe effective political action here at home will eventually clean out 
that nest of imperialists, appeasers and advocates of status-quo-at-all-
costs. But at times we despair even of FDR in that regard.”

Reflecting his Democratic Party allegiance, he reports on the 1944 
Republican Convention:

“FDR looms the November victor by a comfortable margin, now that 
the GOP has met. Dewey and Bricker represent a combination bereft of 
ability, initiative or imagination. The platform of the GOP is a splen-
did 1924 document, except for its foreign policy plank, which reads like 
a chapter from a Harding speech in 1920. During the convention, 15 
Republication governors appeared before the platform committee and 
pleaded for a more constructive foreign policy plank, one less ‘weasel-
worded,’ one pledging the joining of an association of nations with the 
power to use military force to preserve peace. But the GOP, having re-
ceived the blessings of Taft, Vandenburg and Col. McCormick for the 
plank then prepared, rejected their own governors’ plea. The governors, 
having been properly spanked by the Pews, Hoovers, McCormicks, et al., 
went back to their seats and not a one even raised his voice on the floor 
of the convention.

“Even Wilkie appears cowed. Expressing his views prior to the con-
vention, and they were views every liberal could accept, Wilkie still sent 
a most cordial wire to Dewey after the latter’s nomination. I had hoped 
he might bolt and support the Democratic nominees this time.

“Warren came out of the convention with increased stature. He was 
smart enough to appreciate that this year’s nominees cannot win, that by 
not being a defeated vice presidential candidate, he will have an excellent 
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opportunity for the nomination for the presidency four years hence. And 
so, with the nomination for second place a certainty, he declined it.”

He then discusses the forthcoming Democratic Convention:
“The Democrats meet in Chicago in late July. Gov. Kerr of Oklahoma 

will be the keynoter. Our party is showing some life lately, and unless the 
southerners put up too great a kick about the vice-president, everything 
should be unified for the November campaign. Some of the democratic 
senators have gotten off some stinging remarks about Dewey, one of the 
best being by the one who said “We have no objection to changing horses 
in mid-stream; but we do object to changing from a horse to a Shetland 
pony!” Since Dewey is very sensitive about his small stature, that crack, 
which is spreading beautifully, is said to hurt him deeply.”

On July 4, 1944, Mosk writes to his brother on stationery headed, 
“Judging the News with Stanley Mosk, Judge of the Superior Court.” 
This was a syndicated column he wrote for newspapers in Los Angeles 
County. He writes to his brother about the war and his own feeling about 
serving: 

“Happy Fourth of July to you! Hope you’ll be back here by a year 
from today.

“The war situation certainly looks bright this day. The boys are push-
ing ahead in Italy, a new offensive is underway in France, and the Rus-
sians are doing marvelously well in the east. Adolf must certainly be 
packing his bags by now.

“That brings me to the point of wondering if I’ll not be delaying too 
long if I wait until after November before getting into the show in some 
capacity. There are optimistic reports on all sides about the European 
phase being over this year, and at the rate the Russians are advancing, 
they may be in Warsaw within thirty days, and in Germany proper long 
before autumn.

“That would mean I would miss the boat, for I would never forgive 
myself if I failed to have some small role in this war. So, Ed, will you — if 
you can at your distance — make some inquiries into the program we 
discussed when you were last here. I will definitely be ready to go by 120 
days after you receive this letter, and, if a specific opportunity presents 
itself for something really worthwhile before then, I would go on very 
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short notice — leaving the campaign organized and to be run in my 
absence.

“Please look into that for me, Ed, if you can possibly do so. Or, if 
there is someone I should communicate with directly, let me know that, 
too. I don’t want to delay too long; it may be later than I think!”

Then, back to baseball:
“Baseball is having a great season — even most rabid war enthusi-

asts believe it stimulates morale, though they strenuously oppose horse 
racing — with justification, I believe. The Cards are running off the NL, 
the Cubs wallowing in the cellar. The AL is a real race, only 8 games 
separating first from last place. The Browns lead today, but the Red Sox 
are panting down their necks, with the Yanks and White Sox in the run-
ning. A similar hot race is in the Pacific Coast League, with even the 
cellar Sacramento boys up to 7 games out of first now — after being 15 
games behind at one time. San Diego now leads, a half game ahead of 
San Francisco.”

On July 24, 1944, Mosk writes evidencing his desire to serve in the 
military:

“Have received a couple letters from you lately, the last being dated 
July 15, which is really fast service. No reply yet to my note concerning 
the subject we discussed on your last trip here. I hope there are some 
possibilities for the future; I’ll be ready in just a little over 90 days [the 
election], though if an extraordinary opportunity were available, I feel 
that I would go immediately, campaign or no campaign.

“Perhaps if you are moved on to new fields from your present loca-
tion, there might be need of someone to succeed you. I’d really like that. 
Or something somewhere abroad.

 “The way things are moving now, on the fighting fronts and behind 
the lines in Germany, forecasts are made on all sides now that the war in 
Europe will be over very soon. Drew Pearson [a prominent broadcaster] 
last night forecast the end within a few weeks, no later than Labor Day. 
All commentators indicate the belief that full capitulation of the Ger-
mans may come any day.
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“John Cohee’s daily analysis in the [Los Angeles] Daily News of to-
day ably indicates why the revolt in Germany has failed. I enclose it for 
your information.”

He then writes about his dismay at Vice President Wallace being re-
placed on the Democratic ticket and reports on the convention.

“As far as I am concerned, the Democratic convention was a failure. 
Henry Wallace was punished for being an outspoken champion of the 
people; the old time political bosses pulled their backstage maneuvers 
successfully; and FDR, while he started out to back Wallace, weakened 
badly and actually acquiesced in throwing Wallace to the wolves. [Vice 
President Henry Wallace was replaced by Senator Harry Truman and 
was appointed secretary of commerce. After attacking the administra-
tion’s position on the Soviet Union, Wallace resigned upon request. He 
ran for president in 1948 as a member of the Progressive Party. Edward 
Mosk was a leader in the Progressive Party.]

“Most of our good people are now rationalizing that Truman will 
add strength to the ticket, that Wallace will probably be given a high post 
in the government, that the party platform is strong on its foreign planks, 
that labor is satisfied with Truman, etc., etc. But the fact remains, that 
Wallace is one of the greatest living Americans, that he has had courage 
to speak out, and because of that, he was thrown out. Just as Willkie was 
shelved because he was too good for the GOP, Wallace was too good for 
the presently constituted Democratic party.

“I feel discouraged over the whole internal picture. Some six months 
ago, I said that Wallace’s renomination would be the test of whether we 
have gone way over to the right. I still believe it was the test — and the 
Democratic party failed to pass it, FDR included.

“Truman? Yes, he’s all right, an honest, able man. But colorless and 
possessive of no great vision. (Gilbert Lindsey [who became a Los An-
geles City Councilman], a negro friend of mine, to whom I said that, 
pointed out, however, that Hugo Black [a former senator and justice of 
the Supreme Court] was the same, that FDR raised him from obscurity, 
and today he’s a brilliant justice. He said he has enough faith in FDR 
to believe he would not have approved Truman had he not been of real 
caliber.) I believe little of what the Hearst columnists say, but, during the 
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convention, there was an analysis of Truman and Douglas — FDR’s 2nd 
and 3rd choices — and its views on Truman are undoubtedly accurate. I 
enclose them for your information.

“Incidentally, you may be interested to know that my long-expressed 
views on Bob Kenny [California attorney general, who, in 1946, lost in 
his challenge to Governor Earl Warren] have once more been vindicated. 
As head of the California delegation, he sabotaged the Wallace forces 
continually. Gov. Olson, Helen Gahagan, J. Frank Burke and John Anson 
Ford [Los Angeles County supervisor] stuck with Wallace to the bitter 
end. Kenny, and the would-be political bosses like Ed Pauley [oilman 
who was an active Democrat], Bill Malone, etc., switched around, to 
make deals and wound up opposing Wallace. The California delegation 
finally voted 32 for Wallace, 20 for Truman. But Bob’s antics throughout 
were really reprehensible, and clearly show him to be a conniving op-
portunist. He plays the game of the Kellys, Hagues, Pendergasts, Flynns, 
[all famous bosses in political machines] and others who now control the 
party. The only difference now is that people are finally catching on to 
him, for he has had to reveal himself openly — as he did at the conven-
tion. Remember when I wrote you that some day the tigers would find 
out he is a lion, and the lions that he is a tiger? Well, they’re catching on. 
The CIO, Lawyers Guild, and other pro-Wallace forces, are not happy at 
Bob’s role in knifing him. 

“Gahagan [Congresswoman Helen Gahagan Douglas who ran 
against and lost to Richard Nixon for the Senate] was a speaker at the 
convention, to match Clare Booth Luce [married into the Luce family 
that owned Time Magazine] at the GOP gathering. She did only fairly 
well. Best talk at either convention was Quentin Reynolds, the author, 
at the Demo show. It was the most refreshing message of support for 
the administration I have yet heard, spoken by a man just back from the 
fighting fronts.

“Other good talks were those by Gov. Ellis Arnall of Georgia, Gov. 
Kerr of Oklahoma, and FDR’s acceptance message was splendid. That 
Arnall, right out of the heart of Dixie, is an amazing character. A young 
man, he has been about as far removed from his predecessor Talmadge 
as anyone can be; no more poll tax in Georgia, voting for 18 year olds, 
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and many other reforms. If he keeps that up, he should be watched for 
4 years from now. Kerr gave a fighting keynote talk that really ripped 
Dewey to shreds. He’s a big hulk of a man, a real New Dealer, and color-
ful in appearance and delivery. 

“Those are the only bright spots in my discouragement. If men like 
Arnall, Kerr, Claude Pepper, and a few others can be nurtured and devel-
oped during the next four years, the Democratic party may not collapse 
after FDR. But if we continue to make more Missouri Compromises (a la 
Truman), we’re dead ducks.”

On July 30, 1944, Mosk reports on the war:
“The Russian advances continue to be the sensation of the war. Pa-

pers and the radio today played up their drive into East Prussia, and 
amusingly stressed the fact that the red army was led onto German soil 
by a 37-year old Jewish general! No commentator believes the Nazis can 
hold out for another thirty days; most expect capitulation momentarily. 
Perhaps they are being pollyanish, but the situation does look hopeful.”

He then discusses politics:
“Politically, things were quiet the past week, but they’ll get under 

way very soon, for there are just over 90 days left before the election. 
Dewey meets this week with all 26 Republican governors — there seems 
to be no good reason, except for the publicity of it. FDR is doing nothing 
of a political nature.”

He returns to his concern about the replacement of Wallace:
“Most liberals are still grieving over the loss of Wallace. I enclose a 

Pearson article on the backstage maneuvering. Also a piece on the Cali-
fornia political scene.

“Wallace has become a real symbol of everything decent and pro-
gressive in the democratic party. At the convention, knowing full well 
how the southern reactionaries were after his scalp, he arose to second 
the nomination of FDR, and delivered a masterful address on the need 
of keeping the party liberal, and in going into detail, he urged abolition 
of the poll tax. It was breathtaking courage. And yet the great left-wing-
er, Bob Kenny, joined the southerners in opposing Wallace! A lot more 
people have caught on to him now — tho a few are momentarily still 
fooled, like Lee Bachelis, who now says dumping Wallace was fine politi-
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cal strategy! One of these days you’ll find Kenny off base for good — and 
I’ll certainly say ‘I told you so’ to a number of folks. (Gov. Olson stayed 
with Wallace to the bitter end — unlike Kenny, he doesn’t know how to 
be a political-dealer.)”

On the local front:
“The Hollywood Democratic Committee, a fine aggressive outfit, 

is doing a swell job locally. It plans a 500,000 copy newspaper during 
the campaign — about 3 or 4 issues — that should help the democratic 
nominees AND me. They have endorsed me and will give some real aid, 
I hope.”

He then reports:
“Saw your in-laws [who were quite radical] at a musical last night. 

Harry was chairman and did a fine job. We had to leave early, to go to 
a Newspaper Guild dance — with, of all things, a Times reporter.” [The 
Los Angeles Times, run by the Chandler family, was favorable to Repub-
licans and Republican policies.]

On July 31, 1944 he returns to the same theme about Wallace:
“At any rate, I enclosed an article by Drew Pearson on the inside of 

the Truman nomination at the Democratic convention. I did not realize 
he was to have a second part to the article the following day. So, knowing 
you would want the whole story, I enclose herewith the second article. 
(Note he mentions the Bob Kenny double-dealing, too. The only inac-
curacy is that Kenny ducked committing himself to Wallace even before 
the delegation left California; rumor had it with some degree of accuracy 
that he wanted to be free to make a deal for a cabinet post for himself. 
He plays along with Warren, and won’t oppose Warren for governor in 
1946; thus he has about reached the top spot in California, and so he eyes 
a national post.)” [He did run against Warren and lost. Active in liberal 
politics, he was later appointed by Gov. Edmund G. Brown, Sr. as a Los 
Angeles Superior Court judge.]

On August 24, 1944, Mosk writes:
“We haven’t heard from you in quite awhile, tho Mother has, but 

we’ll assume everything is going well with you. I am still quite anxious 
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for some reply from you concerning our thoughts on my going into the 
service. Remember our discussion when last you were here? 

l e t t e r  o f  a u g u s t  2 4 ,  19 4 4
Courtesy California Judicial Center Library
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“The war outlook is marvelous, as you must well know. Everyone 
now anticipates Nazi capitulation almost any day, certainly no more 
than a matter of a few weeks. This is the day Paris fell and Romania 
capitulated. Bulgaria is probably next, then the Nazis will probably pull 
all their troops out of the Balkans, and their whole defenses should blow 
up higher than a kite. Then again, perhaps everyone is much too opti-
mistic.

“On the home scene, the political picture is just taking shape. The 
Gallup poll shows FDR leading by a slim margin at this time, some 35 
electoral votes, I believe. It has Dewey ahead in New York, Illinois, In-
diana, Ohio, Oregon, Michigan, Wisconsin, Minnesota, etc. FDR leads 
in California, Washington, Pennsylvania, Massachusetts, and the solid 
south. Unless the war collapses completely, and thus changes the politi-
cal picture entirely, I cannot see it as close as Dr. Gallup does. I see FDR 
ahead by a comfortable margin.

“Locally, the campaigns will start about Sept. 1st. Ned Healy [a 
Democratic candidate for Congress] antagonized the AFL and may lose 
some of its support, unfortunately. It’s a long story, too involved to relate 
here. Some AFL groups are ducking Hal Styles (whom you remember 
defeated Costello for the Democratic nomination), who is being opposed 
by Supervisor Gordon McDonough. But I think Ned will beat Poulson 
[a Republican who later became Mayor of Los Angeles], tho McDonough 
may win over Styles. Patterson is looking well in the 16th, Voorhis and 
Holifield are safe. Arch Young has a good chance of unseating Hinshaw, 
and Clyde Doyle an outside possibility against Ward Johnson in the 19th. 
All in all, the progressive forces are really moving this time.

“My campaign has never really stopped. I’m out constantly, speaking 
before some political groups, more service clubs and nonpolitical outfits. 
I have been fortunate to get many fine publicity cases — and took the 
liberty of even roping you in on an opportunity for a story. Enclosed is 
an item from yesterday’s Examiner. Also yesterday I had Lana Turner 
[famous movie star] in for her divorce, and today had the pleasure of 
performing the marriage ceremony for Jean Parker [another movie star]. 
Jean is a lovely little creature, quite bright; she married an Austrian refu-
gee. Lana Turner was beautiful, but the newspaper reporters were an-



3 0  c a l i f o r n i a  l e g a l  H i S t o ry  ✯  V o l u m e  4 ,  2 0 0 9

gry with her discourtesies. Generally speaking, I have had two or three 
good stories every week lately, thanks to Judge Baird, who has really been 
pitching, and to the friendliness of the press boys on the beat.”

He concludes with a penned note referring to an academy award 
nominated movie, Wilson, about the life of Woodrow Wilson: “If the 
movie ‘Wilson’ gets over there, don’t miss it. It’s the greatest picture ever 
made, barring none!”

On September 28, 1944, Mosk writes about his compaign:
“We’re working our heads off [in the election campaign], sleeping 

little, and annoying everyone in town for assistance of various sorts. I 
think we have made considerable progress since the primary, but how it 
will all come out is in the lap of the gods — and a million voters

“But first, let us tell you how deeply grateful we are for your thought-
ful wishes, and for your generous contribution. It was really terrific of 
you guys, and we shall be everlastingly in your debt. I hope there is a 
balance at the end so we may repay it; but in any event, at this moment, 
the aid was desperately welcome.

“The total cost of this thing is assuming astronomical proportions, 
but, I must say this, many people and organizations have rallied to our 
side in really gratifying numbers and with tangible results. I’d rather not 
write details, for letters may go astray, but the tale is a most interesting 
and encouraging one.

“I am enclosing samples of our literature. Will send you other ma-
terials from time to time — probably without an enclosed note for lack 
of time. The Hollywood Democratic Committee has been circulating a 
newspaper, ‘The Free Press’ throughout the county, and it has contained 
a generous amount of space devoted to me. I have been making meet-
ings in all parts of the county, as many as six some days; last Sunday, for 
example, I spoke at a breakfast in Redondo Beach, a luncheon in Long 
Beach, an early afternoon Italian affair in southwest Los Angeles, then 
a late afternoon picnic in Glendale, then a rubber workers dinner near 
the Goodyear plant, and I ended up at a big Hungarian party on West 
Washington. Bed sure felt good that night!”

He reports on the election:
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“The general campaign is underway. I assume you’re kept posted on 
the presidential race. Don’t know just what reports you get, but my per-
sonal opinion is that Dewey is making a creditable showing, that he has 
scored a number of telling blows, and that he has made alarming headway 
in some quarters. I still believe California is safe for FDR, but the mar-
gin will be surprisingly slim; I fear our people are much too confident, 
and our present party leadership in this state is miserably bad: the Mike 
Fannings, Robertsons, Pauleys, Kennys, Malones, et al., are far from in-
spiring directors. At this moment, believe it or not, six weeks from elec-
tion day, there isn’t a single piece of FDR literature in the County of Los 
Angeles — except the material included in the Hollywood Democratic 
Committee newspaper.

“You’ve probably heard the exposure of Hal Styles [Democratic can-
didate for Congress] in the 15th, that he was formerly a Ku Klux Klan 
leader. Unfortunately the tale appears to be true, and there are seri-
ous, probably decisive, defections in the district as a result. I think he’s 
through now. His loss will probably hurt the whole ticket in that area.

“Helen Gahagan, Ellis Patterson, Chet Holifield, and Jerry Voorhis 
are all in fine shape. Clyde Doyle in Long Beach, and Arch Young in 
the valley, face tough uphill battles. Ned Healy and Poulson are battling 
evenly at this writing.”

He then summarizes other news:
“U.C.L.A., in the first football game of the season, trailed USC with 

two minutes to play, 13-0. Believe it or not, in two minutes a guy by 
the name of Johnny Roesch first passed for one touchdown, then ran 80 
yards for the other, crossing the goalline to tie the score after the whistle 
had blown. Final score, 13-13. The game has created more interest than 
the political campaign. 

“Dewey was in town last week, attracted 93,000 people to the colise-
um. The crowd was not exaggerated, for we were there — having our lit-
erature passed out. We had fine circulation of it, some people later com-
menting that they weren’t sure whether it was a Dewey or Mosk rally. 

“The American League baseball race is the tightest in history. Tigers 
lead today, Browns half game behind, Yankees two games in third, Red 
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Sox four games in fourth. Can possibly end in a dead heat between Tigers 
and Browns, necessitating a single game to decide the winner…. 

“Well, I must be off to East Los Angeles; more another day. By the way, 
Ed, anything new on the situation you were going to speak to your boss 
about [getting into the service]? The time is getting nearer and nearer.”

On November 8, 1944, Mosk writes about the election:
“November 7, 1944, was a great day for America, for the world — and 

for the Mosk family!
“Going in reverse order, first, about our race. Our campaign was 

about as thorough as any could be, organized in every assembly district. 
We were on every Democratic slate — and we kept our opponent off the 
GOP slates. (In fact, Brennan, Dewey’s campaign manager, sent out 3500 
letters for me!) The Daily News, Times, Long Beach Press-Telegram, and 
Santa Monica Outlook editorially endorsed me; only the Long Beach In-
dependent endorsed my opponent.

“Nevertheless we were concerned, not only because of Dawson’s 
great personal popularity, but because we could not tell how the name of 
Mosk would appeal to the average voter as against a good Anglo-Saxon 
name. Most people who wished us well said we would win by a slender 
margin, a few close friends said it would be easy. But you know how 
back-pats are.

“Then came the landslide. At this moment, we have over 650,000 
votes, to 450,000 — a margin of over 200,000. And our lead grows with 
each new return; it might hit a quarter of a million. We topped the whole 
ticket, including even FDR in Los Angeles County! Our vote exceeds 
that ever given to a judge in California. It’s really terrific. [Mosk won 
with 740, 227 votes to Dawson’s 525,765 votes — an amazing reversal of 
the primary election results.]

“But most important were the nation-wide results, a real victory for 
democracy. Beaten were Gerald Nye, Hamilton Fish, Congressman Day 
of Illinois, Congressman Maas of Minnesota, and Congressman Ward 
Johnson, Norris Poulson, Tom Rolph and Albert Carter of California. 
Taft has a very narrow lead in Ohio and still may lose [he won]. Repub-
lican Senator Danaher of Connecticut lost. Barkley, Wagner and Lucas 
were reelected.



✯  S ta n l e y  m o S k ’ S  l e t t e r S  3 3

“Downey was reelected [Democratic United States Senator Sheridan 
Downey], though Lt. Gov. Houser pressed him. But greatest California 
victories were Ned Healy over Poulson, Clyde Doyle over Ward Johnson 
in Long Beach, George Miller over Carter in Oakland, and Franck Ha-
venner over Rolph in San Francisco. Every Democratic incumbent was 
reelected: Jerry Voorhis, Ed Izac in San Diego, George Outland of Santa 
Barbara, Chet Holifield, Harry Shepard, Cecil King. Also victorious were 
Helen Gahagan and Ellis Patterson. Gordon McDonough, republican, 
beat Hal Styles, as was expected. Only casualty was Arch Young, who 
failed to oust Hinshaw in the valley.

“Most of the reactionary assemblymen were reelected, but Albert 
Dekker won in Hollywood, and Ralph Beal, an independent candidate 
backed by the Teamsters Union, upset John B. Knight, who won both 
republican and democratic nominations in the primary.

“As you’ve probably heard, the whole congressional picture is good, 
democratic majorities being safe in both branches of congress. If the 
GOP can read the election figures, there will probably be fewer isolation-
ists from this point on. (Though the leading editorial in tonight’s Hearst 
paper was something like this: ‘Boys and Girls Celebrate Quiet Hallow-
een This Year’).

“Proposition Number 12, the anti-labor measure [restrictions on 
the closed or union shop and labor organizing and communications], 
was beaten badly, and Number 11, the pension measure with bad tax-
ing features, was also beaten. Other measures were intelligently passed 
or rejected — the results showing the people really knew how they were 
voting.

“So, all in all, we’re terribly tired, but elated. So, will you excuse us 
for giving no further details tonight. More soon.”

On November 25, 1944, Mosk writes about events:
“Papers are playing up the big bombing of Tokyo tonight; apparently 

it was a great event, and left big fires raging in some aircraft plants. We 
hear little from Italy these days, probably because of the lovely weather 
you must be having there.

“We’re not yet recovered from the grueling campaign. I am so tied 
up with so many organizations, that I just can’t seem to stop going to 
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meetings, yes, and even making speeches. I would have taken a vacation 
but for the fact that I used mine up last July.”

He then reflects on his intensified efforts to enlist:
“I followed your suggestion and telephoned Arthur Goldberg in 

Chicago [later U.S. secretary of labor, U.S. Supreme Court justice and 
U.N. ambassador], and, pursuant to his suggestion, called on an attor-
ney, Martin Easton, in the Rowan Building. From him I received the 
necessary forms, which are filled out and enroute now to parts and per-
sons unknown. What will follow, and how soon, is problematical. But I 
am getting prepared, hopefully, for any eventuality [in efforts to get into 
some war service].

“I have also communicated with UNRRA [United Nations Relief 
and Rehabilitation Administration — established by the Allies in 1943 
to provide aid to liberated areas]. Through my fraternity magazine, I 
learned that a fraternity brother of mine, Alvin Roseman, was acting 
personnel director in Washington. I wrote to him, but my letter followed 
him to somewhere overseas, where he now serves as chief of the Balkans 
division of UNRRA. (He may be somewhere near you; if so, look him 
up, he’s a fine, able chap. Graduate of Ohio State, a Ph.D. in Social Ser-
vice from Chicago, Roseman has a lot on the ball.) He referred me to the 
present personnel director, one Col. Joseph Harris, who I understand is 
a former U. of California professor of political science. A letter is enroute 
to him, too.

“If you get any other ideas, let me know pronto. I am getting impa-
tient, and may end up walking into my draft board any day now.”

He concludes with sports:
“USC-UCLA tangle tomorrow for the Rose Bowl invitation. Wish I 

could hold this up for the final score, but I’ll be at Coast Guard base [he 
served as a local reservist in the U.S. Coast Guard] all day, and won’t 
wait to mail this [USC won]. Saw a pro football game a week ago [lo-
cal professional teams. There was no football team in Los Angeles until 
1946]; it was quite poor, except that Kenny Washington [a former UCLA 
football star] is still tops in any ball game. Saw UCLA beat College of 
Pacific 53-7.”
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On December 7, 1944, Mosk writes about the final tally of his own 
reelection:

“Absentee ballots are all counted, and the results final. The totals, 
complete, are: Mosk, 740,227; Dawson, 525,765. That gives me a healthy 
majority of 214,462. You may note that I dropped some four thousand 
votes in the absentee count, which indicates to me that I may very well 
have lost had I done nothing, just assuming that incumbency automati-
cally reelects a judge.

“Our work really was productive. Frankly, and immodestly, I think 
we had the best judicial campaign ever run in this county, and one of the 
best campaigns of any kind. The total vote I received is the largest ever 
received by any judge in the history of Los Angeles County. And I ran 
higher than Senator Downey, Fred Houser, or Tom Dewey; only FDR 
topped me — and to him, I’ll bow most any day!

“Any way you look at it, three quarters of a million votes are an aw-
ful lot! Apparently the name of Mosk isn’t a handicap, a factor that we 
couldn’t be certain of until it had a real test.”

He discusses his efforts to join the military service:
“As you probably know by virtue of previous letters, I did talk to 

Arthur Goldberg over the telephone, and he advised me to see Martin 
Easton, a local attorney. I now have applications pending, and am im-
patiently waiting to hear something. (If you know of any way of expe-
diting it in Washington, by all means do so.) If I do not hear anything 
by the first of the year, I intend to merely report to my draft board for 
induction.

“I have checked with Navy, and there is no chance of any active ser-
vice there because of my eyes. (My optometrist tells me they are 20/800 
of normal, though corrected with glasses to 20/20.) Army has closed its 
AMG recruiting, and has nothing else available. I have an application 
pending with UNRRA, but have little hope there, except as a civilian 
— and I’m not interested in that. So, if OSS fails, I’m not going to waste 
anymore time, but will go into the army from induction center and start 
from scratch. Ordinarily I’d be anxious to do that, but I fear that there 
again, my eyes may cause me to be buried in a camp in this country for 
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the duration, whereas I’m eager to get overseas, somewhere near a the-
ater of real activity if possible.

“My only misgiving about leaving town, is Mother’s situation. As you 
know, her building has been sold, and there is always the uncertainty of 
what the new owner may do. But Edna will be prepared to assist in any 
emergencies, and I’ll leave some funds in Mother’s possession for use for 
up to a year if necessary.”

He comments on the State Department (the Mosks were more ame-
nable to liberal regimes abroad than had been the State Department):

“Lots of interest hereabouts in the State Department shakeup. The 
FDR appointments seemed to me to be very bad, with the possible excep-
tion of MacLeish. The first public statement of Stettinius on the right of 
each nation to choose its own government was splendid, but it has cer-
tainly run headlong into British stubbornness in both Greece and Italy. 
Even the conservative press — which isn’t too happy about the prospects 
of a “communist” government in Greece — commented favorably on the 
State Department statement.

“Do you get any news of that character where you are? Or is your 
stuff pretty well censored before it comes through?”

On January 8, 1945, Mosk writes about the economy:
“Received your letter the other day, the one in which you mentioned 

current Italian prices. Though most items were extremely high, we did 
enjoy your remark about “ties that would sell in the States for $1 are $4 
or $5”. For the fact here now is — the same! The good old dollar tie is no 
more.

“As Fern has probably written you, prices here are high, plenty high, 
despite inflationary controls. And from now on, it appears that condi-
tions generally are going to be more difficult. And about time, we all 
feel, that the country get down to winning the war, instead of seeing how 
much luxury can be retained. It seemed unbelievable to me that horse 
racing could continue, for example; if there is anything unessential, that 
is it. Yet only on January 5th did all racing cease in the United States.”

He reports on his efforts to join the military:
“I still have heard nothing from my application. So I have gone ahead, 

waived my draft exemption, and expect to be drafted within the next ten 
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days or two weeks. Where I shall ultimately end up is in the lap of the 
gods. I checked with Martin Easton, and he advised me that the outfit 
can ask for me, no matter where I may be; so there seemed no reason for 
me to delay longer.

“I have no illusion about service. My bed is comfortable, the house 
is warm, privacy of the bathroom, meals of my own choice, hours that I 
set for myself, activities and thoughts of my own — those are certainly 
precious things. I’m voluntarily changing them all for the ultimate in 
regimentation, discomfort, perhaps danger. But I am convinced that it is 
best for me and, I hope, the country.”

He reports on the news:
“FDR’s statement that there is no formal, written Atlantic Charter 

caused some concern. Curiously enough, the Hearst paper was most 
shocked. I think the enclosed Grafton article does a good job of brush-
ing aside the cobwebs.

“Capt. Pierre Dreyfus, son of the famous French martyr, is in town, 
to speak for the American Jewish Congress Wednesday at the Philhar-
monic. I am to be chairman of the meeting . . . also here is Rebecca Se-
iff, London Zionist leader . . . . Had the pleasure of marrying Woodrow 
Wilson last week. Sure enough. Of course, it was really Alexander Knox, 
the brilliant actor who portrayed Wilson in the excellent movie, which I 
hope you have had a chance to see [1944 acclaimed movie biography of 
Woodrow Wilson, referred to by Mosk in another letter as “the great-
est picture ever made, barring none!”]. He married actress Doris No-
lan at the home of Allan Scott, writer. I was asked to, and did, perform 
the ceremony. Best man for Knox was Barry Fitzgerald, the old-timer 
who scored so remarkably in ‘Going My Way’ and ‘None But the Lonely 
Heart,’ two of the very best yarns of the year . . . . By the way, do you get 
to see any films? Had dinner Saturday night, formal dinner mind you, 
at the home of a lawyer who said Fern had made fine suggestions to him 
for his beautiful home. He is Isidore Prinzmetal, former chief counsel 
for MGM. Nice guy. Very ultra dinner, the twenty or so guests including 
Betty Hutton, Keenan Wynn (son of Ed Wynn, and a fine actor himself), 
Stephen Crane (ex-husband of Lana Turner), Dave Rose (the fine orches-
tral arranger and leader, ex-husband of Judy Garland), Earl Robinson, 
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and others . . . . Curiosity of the evening was the fact that I had granted 
divorces to three of the guests: Lana Turner’s from Crane, Judy Garland’s 
from Rose, and one other.”

On January 22, 1945, he again writes about inflation:
“The Italian inflation seems very bad. While prices are high here, 

and many civilian goods are growing more scarce, the administration 
has generally done a fine job of preventing unbridled inflation. In fact, 
I’d say the OPA [Office of Price Administration] has been remarkably 
successful.”

He writes about his service solution:
“I sure wish there were something you could do to expedite my ap-

plication in Washington. Easton merely tells me nothing doing at this 
moment, but he seems to indicate there are possibilities in the future. 
How far in the future seems to be important.

“Growing impatient, I waived my draft exemption, asked to be clas-
sified 1-A. My board promptly obliged, and I was called for my physical 
examination last Thursday. I was perfect in all respects, except one: my 
eyes. My vision is 20/400, corrected to 20/20. But the poor uncorrected 
vision placed me in a Limited Service class. I thought that not too unsat-
isfactory, until I later learned that no one in that category has been called 
in the past year or year and a half, and there is no immediate prospect.

“So I fear I am right back where I began. I have tried OWI [Office of 
War Information] and UNRRA, and neither is presently interested in 
military personnel, only civilians. And, of course, I am not interested 
in remaining a civilian. Since neither of us are willing to give in, I have 
gained nothing, and apparently have no chance if my Easton application 
doesn’t come through — with a waiver on eyes, which, I understand, is 
not at all difficult to obtain.

“Consequently, Ed, I would deeply appreciate deep meditation on 
any ways you can suggest. I have talked to and written to Goldberg in 
Chicago, and he has promised to make proper inquiry. But being an out-
sider, I suppose he cannot do anything directly. Please keep after it from 
your end, Ed, if you can without embarrassment, as I am most anxious. 
And I have all personal affairs in preparation for speedy departure.
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“It’s really ironic, to hear of all the folks trying their best, with ap-
peals, etc., to keep out of service. And I’m doing my level best to get in. 
And with equal lack of success to date.”

Returning to Henry Wallace, he writes:
“FDR made his first good personnel move in a long while, what with 

his removal of Jesse Jones and appointment of Wallace as secretary of 
commerce. Naturally the southern democrats are screaming their hearts 
out. But I don’t think the Senate will dare turn him down, first because 
they know Wallace’s popularity with the people, and second, because 
even FDR’s worst enemies must realize that never in history has a presi-
dent been refused the right to select his own cabinet.

“Glad to see Wallace back in harness. While the commerce job isn’t 
too romantic, I know he can do well in any task assigned to him.”

He comments on events in 
Los Angeles and California:

“Stage sensation of the 
year is in town: Paul Robeson 
in ‘Othello.’ Sold out for three 
solid weeks. Movie of ‘Tomor-
row the World’ is being re-
leased next week; understand 
it is even better than the great 
stage play. Basketball is becom-
ing big time in LA as it was in 
NY; games now moved to Pan-
Pacific, where double-bills are 
offered each weekend. USC 
again is tops, with UCLA sec-
ond, California and Stanford 
out of the running. City election 
here is beginning to brew. Clif-
ford Clinton has announced his 
candidacy against Bowron [for 
mayor of Los Angeles]. John An-
son Ford [a Los Angeles county 

r i c h a r d  m o s k ,  c a .  19 4 6
Courtesy Hon. Richard M. Mosk
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supervisor] may get in, and Councilman Ira McDonald may make it a 
foursome. Appears that CIO and conservatives will back Bowron; AFL 
and democrats will back Ford; reactionaries will take McDonald; and 
reform element will go with Clinton. Should be interesting. My choice, in 
event that the lineup, would be Ford. Surprise of the year has been Gov-
ernor Warren’s advocacy of compulsory health insurance! He actually 
has proposed it to the new session of the state legislature, over vigorous 
opposition, as usual, by the organized medical profession. Appears that 
Warren wants to be reelected in 1946 as a liberal, so as to have a chance 
for the GOP presidential spot in 1948. The CIO has a health insurance 
bill of its own, but will settle for the Warren proposal. Another measure 
pending in Sacramento proposes to increase superior court judges’ sala-
ries. I favor that, though taxes will take about half of the increase.

He concludes with the war:
“The war picture certainly looks great at this moment. The Russians 

at this writing are 165 miles east of Berlin at one point. And going strong. 
Maybe, maybe, the European end may come before long.”

On February 1, 1945, Mosk writes about local politics:
“Municipal politics are brewing here, what with filing in progress 

for the April city election. [Mayor] Bowron, Supervisor Roger Jessup, 
 Clifford Clinton and Councilman Ira McDonald are avowed candi-
dates for mayor at this moment, and John Anson Ford is a prospective 
fifth. Looks like a terrific battle, and anything likely to happen. As it 
now stands, all liberals would take Bowron, though with many gulps. If 
Ford gets in, most liberals, democrats and the AFL with probably back 
him, the CIO sticking to Bowron because of a long-standing reported 
understanding or deal. Bowron, though personally honest and heading 
a graft-free administration, has been bad on public ownership (in his ap-
pointments to the Water and Power Department of private utility men) 
and on civil liberties (in his inflammatory and undemocratic utterances 
in re the Japanese-Americans, which look bad even by comparison with 
Gov. Warren). He has tossed in a liberal appointment here and there to 
keep the CIO happy, but the number is infinitesimal compared to the 
total number of officials he has selected.
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“There are a number of judicial contests. Bob Clifton drew two op-
ponents, Ben Rosenthal one. David Mohr — I believe you know him — 
filed against Judge Newell Carnes.”

Then back to Wallace, whose nomination for secretary of commerce 
was drawing opposition:

“The Wallace battle [the aftermath of President Roosevelt replacing 
Vice President Wallace in 1944 and opposition to his being in the cabinet 
because of his liberal views] is still raging in Washington, though you 
no doubt get reports on that. Most people are incensed at the opposi-
tion to him. I wired [Senator] Sheridan Downey — had reason to suspect 
he might weaken — and was pleasantly surprised to receive a prompt 
telegraph in reply, assuring me he would back Wallace to the limit, even 
with full RFC powers. [California Senator] Hiram Johnson, of course, is 
hopelessly on the other side.

“We saw Paul Robeson [former Black opera singer and Communist] 
in ‘Othello’ last night. It was one of the most magnificent plays I have 
ever seen, so timely in its Freudian plot, and so superbly acted. Robeson 
was as good as one expects, but, if you remember Othello, the best role is 
that of Iago. A chap by the name of Jose Ferrer was beyond description 
in handling that part. It was a delightful evening, one you would have 
enjoyed, one of those rare experiences when the theater really means so 
very much. We went with Paul and Gloria Webster, he a writer of stories, 
plays, lyrics — you may know him or his wife.”

On February 26, 1945, Mosk writes about some interesting items:
“Went to an Amalgamated Clothing Workers Union dance Saturday 

night; guests were a dozen Italian prisoners of war. The many Italians in 
the union really showed the boys a fine time. But Edna can’t reconcile 
the fact that they were trying to kill Americans a few short months ago. 
She, and others, feel that we ought to treat them well, but be aloof. Oth-
ers think we should treat them as allies. Through Frank Lorenzi of the 
Daily Journal, we talked to a couple of them (he acted as interpreter), 
and we found them anxious to return to families and friends in Italy, 
not much interested in the outcome of the war or matters political. These 
lads seemed to all be from Milan. 
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“Politics is really starting up locally. Enclosed is a complete list of all 
candidates, some names in which may be familiar. Spring baseball prac-
tice begins for the Pacific Coast League next Monday. The class of ball 
will probably be worse than ever . . . UCLA, believe it or not, finally beat 
USC for the southern basketball championship . . . Just heard two touch-
ing broadcasts tonight. One was ceremony at restoration of civil govern-
ment in Manila, MacArthur turning over the [Philippine] capitol to Pres. 
Osmena. The other was the landing of the Bataan nurses in San Francis-
co, after three years of imprisonment . . . Things certainly are looking up 
all over . . . March of Time’s current movie issue is on Italy. Graphically 
shows some of the things you must be seeing, some of the problems we 
have now, and that Italy will have for a generation or more . . . Health in-
surance battle in state legislature looms big when session reconvenes next 
week. CIO has the best bill, but it has little chance of getting by. Warren’s 
bill may pass the assembly, but I can’t see the senate going for any health 
measure. I have fun with republican friends, chiding them about War-
ren being a radical. . . . Richie lost his first tooth the other day. He’s quite 
proud about the whole thing. . . . Just read a current best-selling novel 
you’ll like, if you run across it: ‘Earth and High Heaven’ by Gwethalyn 
Graham. Story of a lawyer and anti-Semitism in Montreal. . . . Dispatches 
written from an Iwo Jima foxhole, sent by AP, and front-paged in all pa-
pers hereabouts, were by Morrie Landsberg. He covered our office and the 
state capitol at Sacramento for four years, and was a close friend of mine. 
Nice guy. . . . State Supreme Court rendered a fine decision, through Chief 
Justice Phil Gibson. I enclose a clipping on it.”

He writes about his own situation:
“Thanks for your continued efforts on my behalf. It looks as if I have 

my problem solved, however, and that I may be going into service most 
any day now. It isn’t absolutely certain, but almost so. My draft board 
just reclassified me 1-A again, and in one more step I think I’ll be in. I 
won’t give you all the details at this moment, but suffice it to say I expect 
to be in the Army Service Forces, Transportation Corps. My training, so 
I understand, will be in New Orleans.
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“I feel so sure of making it this time, that I suggest you don’t write to 
me after receiving this letter until I send you my new address. Edna and 
Mother are reconciled to it, and will make the best of it.

“The war picture looks good. The new American offensive nears Co-
logne now, 11 miles away. Once the Yanks can reach the Rhine, I look for 
a real break-thru. How long can Germany stand this pounding?”

Stanley Mosk later recounted that he was allowed to memorize the 
eye chart so as to be allowed to enter the U.S. Army as a private in early 
1945. He underwent basic training and was scheduled to be sent to the 
Asia theatre at the time the war ended. He returned to resume his du-
ties as a Los Angeles Superior Court judge. He then went on to a dis-
tinguished career of service to California — a career that spanned over 
sixty years. Edward Mosk returned to the practice of law.  ✯
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fifteen PaPerS BY 
JUStiCe StanleY MoSK

Pr efaCe

d e n n i S  p e t e r  m a i o *

I t would be customary to begin by stating that I am honored to have 
been asked to prepare a preface for this issue of California Legal His-

tory collecting a number of pieces written by Stanley Mosk during his al-
most thirty-seven years of service as an associate justice of the California 
Supreme Court. I shall not violate custom — I am honored. But more im-
portant, I take pleasure from a task that has allowed memories of years 
past to become green once again. As a jurist, Justice Mosk remains as 
vital today for the bench and the bar as ever he was, as the hundreds and 
hundreds of opinions he authored continue to be cited in California and 
indeed throughout the United States. As a man, Justice Mosk remains 
vital for those of us who knew him — and with the publication of these 
pieces he will become vital to many others, both now and in the future.

As Justice Mosk often explained, opinions are formal documents 
and corporate products. They are formal because they are written to be 

* Dennis Peter Maio served as an attorney on Justice Mosk’s staff from 1984 until 
Justice Mosk’s death in 2001. [Editor’s note: Justice Mosk described Maio as “a gradu-
ate of Yale and just a remarkable legal mind,” in Honorable Stanley Mosk Oral History 
Interview, conducted 1998 by Germaine LaBerge, Regional Oral History Office, UC 
Berkeley, 334.].
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read. They are corporate because they entail the participation of persons 
in addition to the author: In a majority opinion, the author must ac-
commodate the views of his or her concurring colleagues; in a separate 
concurring or dissenting opinion, the author can express his or her own 
views, but regularly involves staff in crafting the expression.

The pieces by Justice Mosk that are published here are different. Not 
a one of them, of course, is an opinion. That is obvious at first glance. 
None of the pieces, however, is a formal document. True, they display 
such adornments as citations and footnotes added by the editor for pub-
lication. But each one of them traces its origin to the spoken word, to 
a speech delivered to a particular group of people, at a particular time 
and place, and for a particular occasion. Neither is any of the pieces a 
corporate product. I was a member of Justice Mosk’s staff for seventeen 
years, and assisted him with hundreds of his opinions. But I never had 
anything to do with any of his speeches, nor did any other member of 
his staff. His speeches sounded one voice, and one voice alone, and it 
was his.

So what is it that we hear Justice Mosk talking about in these pieces? 
Much about the issues of the day — his day and ours still. There is capital 
punishment, whose abolition he hoped for but knew he would not live 
to see. There is civil rights, whose progress over the years buoyed him. 
And there is federalism. Justice Mosk agreed with Justice Louis D. Bran-
deis that “[i]t is one of the happy incidents of the federal system that a 
single courageous state may, if its citizens choose, serve as a laboratory; 
and try novel social and economic experiments without risk to the rest 
of the country.”1 To that end, Justice Mosk construed and applied the 
California Constitution to allow this state to serve as one of the country’s 
“laboratories,” and marked a path for others to follow as they turned to 
construe and apply the constitutions of their own states for the same 
purpose. But in addition to the issues of the day, in these pieces we hear 
Justice Mosk talking about other matters that caught and held his inter-
est. Among such matters were words — hardly surprising for a man who 
authored hundreds and hundred of opinions over almost four decades. 
But there was also sports, a lifelong passion since his days on his high 

1  New State Ice Co. v. Liebmann, 285 U.S. 262, 311 (1932) (Brandeis, J., dissenting).
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school baseball team. And throughout it all, there was humor — specifi-
cally, as he put it, “gentle humor . . . not pointed at the vulnerability of 
the target.”

But more interesting than what Justice Mosk talks about in his piec-
es is what he reveals about himself. He lived a long life from the early 
twentieth century into the beginning of the twenty-first. In living that 
life, he engaged himself fully in public affairs, from the Great Depres-
sion, through the Second World War, and into the Civil Rights Era and 
all that accompanied and succeeded those times. And how was it that 
he engaged himself in public affairs? With principles and pragmatism. 
He was principled, committed unabashedly to the American liberal tra-
dition and its ideals of a society that is not only open but also caring. 
He was also pragmatic, choosing to do what he could to make things 
better now rather than to stake all on a chance to make things perfect 
sometime in the future. His principled pragmatism filled him with a 
passionate generosity that left no room for small-mindedness or mean-
spiritedness. That is doubtless why, even if I did not always agree with a 
particular view he expressed, I could never disagree with the man who 
expressed them.

It is now my pleasure to invite you to meet Justice Mosk the man. 
All you need do to accept my invitation is to turn the page and begin 
reading.

*  *  *
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editor’S note

In the years 1985 to 1988, Justice Stanley Mosk assembled a collection 
of his ideas on various legal and personal topics with the ultimate 

intention of publishing a book to be titled Myths and Realities in the Law.  
He did publish versions of some of these pieces individually at various 
times, and to the extent possible, a note has been added to each piece 
regarding its provenance and publishing history. They are printed here 
by kind permission of his son, Associate Justice Richard M. Mosk of the 
California Court of Appeal, Second Appellate District.

All of the original manuscripts of the pieces, including a few omit-
ted here for reasons of space, may be found in The Stanley Mosk Papers 
at the Special Collections and Archives of the California Judicial Center 
Library in San Francisco. Special thanks are due Frances M. Jones, di-
rector of library services, and Martha Noble, assistant to the director, 
Special Collections and Archives, for their generous efforts in locating 
and providing requested materials. 

  — S e l m a  m o i d e l  S m i t H
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JUdiCi a l HUMor 1

Most of the anecdotes included here by Justice Mosk were gathered from 
his speeches, articles, and opinions. 

He had also prepared a talk specifically on humor in the courtroom. 
As he said in an oral history: “I developed a little talk on humor, just 
to keep things a little light. I found that there is humor in which the 
judges have a little fun with lawyers appearing before them, and the law-
yers, of course, must laugh at the jokes from the bench. (Laughter) And 
then there’s a second kind where the lawyers somehow manage to get 
the last word without antagonizing the judges. And then there’s another 
category I developed where the judges try to help a struggling lawyer 
who’s trying to explain his position, and the lawyer just can’t understand 
it and doesn’t accept the help from the court. I found examples of all of 
them.”2

In the spirit of Justice Mosk’s speeches, most of which began with these 
or other anecdotes, this paper is placed first among those presented here.

*  *  *

To most parties involved, the proceedings in a courtroom are deadly 
serious. Attempts at humor, particularly by judges who believe they 

have a captive audience, usually fall flat — although the parties may feel 
they must politely laugh.

However, from time to time there are truly humorous incidents, some 
inadvertent, some deliberate, to ease inevitable courtroom tensions. Ef-
forts to collect courtroom humor have been made over the years. Pro-
fessor C. Northcote Parkinson — famous for Parkinson’s Law — wrote 

1  This paper is based on a typed manuscript prepared by Justice Mosk, to which 
he gave the alternate titles, “Myth: Judicial Humor is Always Inappropriate” and 
“Myth: Cases are too Serious to Permit any Humor in the Courtroom.” It has been 
edited for publication. All footnotes are provided by the editor.

2  Honorable Stanley Mosk Oral History Interview, conducted 1998 by Germaine 
LaBerge, Regional Oral History Office, UC Berkeley, for the California State Archives 
State Government Oral History Program, 19-20.
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a book entitled The Law and the Profits.3 A superior court judge in Los 
Angeles, Frank Swain, compiled his poems in Judicial Jingles.4 A Har-
vard professor wrote a volume on humorous cases. And more recently 
Dean Gerald Uelmen of Santa Clara University [and] attorneys Rodney 
Jones and Charles Sevilla published Disorderly Conduct, a collection of 
courtroom tales that tickle the ribs.5

I have my favorite incidents, both at the trial and appellate level. 
These are not apocryphal, they are genuine.

Most judges appreciate lawyers who are quick on their feet and re-
spond intelligently to difficult questions.

Years ago there was a brilliant, but crusty, justice on the California 
Supreme Court: Raymond Peters. He often exhibited not only limited 
patience with oral argument, but his questions frequently telegraphed 
his views on the pending matter.

In one case, the opening argument had been concluded, and the op-
posing counsel was collecting his papers to bring to the podium. Before 
he could arrive there, Justice Peters growled, “Counsel, how can you pos-
sibly distinguish the controlling case of Smith versus Jones?” The attor-
ney walked slowly to the rostrum, carefully arranged his notes, cleared 
his throat, took a drink of water, and replied, “Would Your Honor mind 
if I said ‘good morning’ first?” That was poise!6

Another member of that Court had a delightful sense of humor: Jus-
tice Paul Peek. One day a lawyer was well into his presentation when a 
justice asked him a particularly penetrating question. “That is a remark-
able coincidence, Your Honor,” said the lawyer. “As I was rehearsing my 
talk at home last night, my wife asked me the same question and sug-
gested an answer.” He recited it. The discussion went on awhile longer, 

3  C. Northcote Parkinson, The Law and the Profits (Boston: Houghton Mifflin, 
1960).

4  Frank G. Swain, Judicial Jingles: A reliable collection of misinformation by the 
judge himself (New York: Pageant, 1955).

5  Rodney R. Jones, et al., Disorderly Conduct: Verbatim excerpts from actual 
cases (New York: Norton, 1987).

6  This anecdote and the following one were published in: Stanley Mosk, “Ex 
Ante: Courtroom Humor,” The Green Bag: An Entertaining Journal of Law 2:1 (Fall 
1998), 2.
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when another difficult query came from a member of the Court. Before 
counsel could reply, Justice Peek asked, “What did your wife have to say 
about that one?”

Shortly after George Deukmejian was elected Attorney General of 
California, a young deputy, Asher Rubin, was sent to federal court to ob-
tain a continuance in a pending case. He made his request of the federal 
judge, and it was denied out of hand. Rubin thought of another reason 
for a continuance and offered it to the judge. He was refused again. A 
third time he came up with still another rationale for putting the matter 
over to a later date. Again the judge rebuffed him. Finally, in exaspera-
tion the judge demanded, “Why are you not prepared to proceed? What 
on earth are you people doing over there in the attorney general’s office?” 
Rubin thought quickly and came up with this response: “Frankly, Your 
Honor, we have been spending all our time learning how to spell Deuk-
mejian.” When the laughter subsided, he won his continuance.

The late Chief Justice Donald Wright of California was a learned 
man, able to quote literary passages with ease. In a case being argued 
before the state Supreme Court, an attorney was earnestly contending 
that the text of a law did not comport precisely with what the legisla-
ture clearly intended to accomplish. Wright interrupted to observe: “In 
a comparable situation an English philosopher once declared, ‘If Parlia-
ment didn’t mean what it said, why didn’t it say so?’”7

English judges have a particularly dry sense of humor, and often 
they resort to serious self-deprecation. I was fortunate to be selected as a 
member of a seven-man team designated by the Institute of Judicial Ad-
ministration to make a comparative study of British and American judi-
cial procedures. On it I was associated with some brilliant legal minds: 
Justice Brennan of the United States Supreme Court, . . . Justice Walter 
Schaefer of the Illinois Supreme Court, Solicitor General Archibald 
Cox, Judge [J. Edward] Lumbard of the Second Circuit, Chief . . . [Judge 
Charles S.] Desmond of the New York Court of Appeals.

7  This saying appears in Mosk’s concurring opinion in People v. Overstreet, 42 
Cal.3d 891, 901 (1986): “I am reminded of Chief Justice Wright’s quotation attributed 
to a renowned English jurist: ‘If Parliament didn’t mean what it said, why didn’t it say 
so?’ If the Legislature didn’t mean ‘trial,’ why didn’t it say so?”
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In England the judges do not take cases under submission. No mat-
ter how complicated the litigation, they announce their decision imme-
diately from the bench. Our group was tremendously impressed with 
that ability of jurists to decide matters with such dispatch, and we so ex-
pressed ourselves to our British host, Lord Denning. He appreciated our 
compliments, but suggested undue haste occasionally creates problems.

“A distinguished colleague of mine had tried a long case,” he related. 
“The testimony went on for weeks, the unlimited argument of the bar-
risters went on for days. At the conclusion, my colleague announced his 
decision.

“Then,” continued Lord Denning,” my colleague returned to his 
chambers. His clerk (pronounced clark) helped him off with his wig and 
his robe. Suddenly, my colleague stopped short. He paused. He thought 
pensively. He shook his head. He slapped his side. ‘There I go again,’ he 
said. ‘I said plaintiff when I meant defendant.’”

Our group decided then and there that perhaps our more delibera-
tive method in the United States, though it may take longer, has much to 
commend it.

British humor is delightful, and has been so from earliest days. Rich-
ard Brinsley Sheridan, poking fun at two barristers, said to be Henry 
Dundas and William Pitt, penned this epigram of their appearance in 
court in a thoroughly inebriated condition:

“ I can’t see the judge, 
Pray, Hal, do you?”

“ Not see the judge, Bill! 
Why, I see two.”

Of a prominent judge who went to watch a production of Sheridan’s play 
Pizarro, and then slept through much of the performance, Sheridan had this 
pithy comment, “Poor fellow, I suppose he fancied he was on the bench.”

The French, too, have their brand of biting humor. The story is told 
of Clemenceau who was being opposed by one Dubost. The latter com-
plained in court that “they are saying everywhere that I am stupid, an 
imbecile. But I am no more stupid than another.” Whereupon, Clem-
enceau interrupted to ask, “Which other?”
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Along that line there is humorist Art Buchwald on former Attorney 
General Edwin Meese, III: “He doesn’t look like someone who has read 
the Constitution, but like someone who ate it.”

On occasion some rich humor appears in published opinions. For 
example, here is the complete rule expressed back in 1855 by Justice Hey-
denfeldt of the California Supreme Court: “The Court below erred . . . . If 
the defendants were at fault in leaving an uncovered hole in the sidewalk 
of a public street, the intoxication of the plaintiff cannot excuse such gross 
negligence. A drunken man is as much entitled to a safe street as a sober 
one, and much more in need of it.”8 That was pragmatic frontier justice.

In 1950 Justice Robert H. Jackson of the United States Supreme 
Court found himself in agreement with his colleagues on a judgment. 
The problem was, however, that this was contrary to an opinion he had 
rendered ten years previously as attorney general of the United States. 
Jackson felt required to explain his change of position:

I concur in the judgment and opinion of the Court. But since 
it is contrary to an opinion which, as Attorney General, I rendered 
in 1940, I owe some word of explanation. . . . I am entitled to say 
of that opinion what any discriminating reader must think of it 
— that it was as foggy as the statute∆ the Attorney General was 
asked to interpret.

 . . . .

Precedent, however, is not lacking for ways by which a judge 
may recede from a prior opinion that has proven untenable and 
perhaps misled others. [Inserted by Justice Mosk: Baron Bram-
well extricated himself from a somewhat similar embarrassment 
by saying, “The matter does not appear to me now as it appears to 
have appeared to me then.” And Mr. Justice Story, accounting for 
his contradiction of his own former opinion, quite properly put 
the matter: “My own error, however, can furnish no ground for 
its being adopted by this Court . . . .”] Perhaps Dr. Johnson really 
went to the heart of the matter when he explained a blunder in his 

8  Robinson v. Pioche, Bayerque & Co., 5 Cal. 460, 461.



5 8  c a l i f o r n i a  l e g a l  H i S t o ry  ✯  V o l u m e  4 ,  2 0 0 9

dictionary — “Ignorance, sir, ignorance.” But an escape less self-
depreciating was taken by Lord Westbury, who, it is said, rebuffed 
a barrister’s reliance upon an earlier opinion of his Lordship: 
“I can only say that I am amazed that a man of my intelligence 
should have been guilty of giving such an opinion.” If there are 
other ways of gracefully and good naturedly surrendering former 
views to a better considered position, I invoke them all.9

On an occasion I found myself in the identical predicament of Jack-
son: an opinion of our Court in conflict with an opinion I had rendered 
some years earlier as the state’s attorney general. I invoked Jackson’s 
rationale,10 and added that of Supreme Court Justice Rutledge [quoting 
Justice Felix Frankfurter] who wrote in 1949: “Wisdom too often never 
comes, and so one ought not to reject it merely because it comes late.”11

There are some examples of grim, almost macabre, humor. Anatole 
France, ever critical, wrote that “the law, in its majestic equality, forbids 
the rich as well as the poor to sleep under bridges, to beg in the streets, 
and to steal bread.”

When I was a student at the University of Chicago, a classmate, Jim 
Zacharias, and I called on Clarence Darrow, who lived near the campus, 
to wish him a happy birthday. He was most gracious to a couple of young 
students, showed us around his library, and told us a story of having just 
come from meeting a doctor friend. “If you had listened to me,” said his 
friend, “You, too, would have been a doctor.” Darrow opined that there 
was nothing wrong with being a lawyer. “I don’t say that all lawyers are 
crooks,” responded the doctor, “but even you will have to admit that your 
profession doesn’t exactly make angels of men.” Darrow said he replied, 
“No, you doctors have the better of us there.”

For self-depreciation, Justice Jackson deserves high marks for his 
classic statement in an opinion: “There is no doubt that if there were a 
super-Supreme Court, a substantial proportion of our reversals of state 

9  McGrath v. Kristensen, 340 U.S. 162, 176.
10  King v. Central Bank, 18 Cal.3d 840, 850 (1977).
11  This statement was quoted by Rutledge, without attribution, in Wolf v. 

 Colorado. 338 U.S. 25, 47, from Frankfurter’s dissent in Henslee v. Union Planters 
Nat. Bank & Trust Co., 335 U.S. 595, 600 (1949).
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courts would also be reversed. We are not final because we are infallible, 
but we are infallible only because we are final.”12

Judge Jacob Braude wrote of a judge who questioned jurors at the 
conclusion of a trial: “What possible excuse did you jurors have for ac-
quitting that murderer?” The foreman responded simply, “Insanity.” Said 
the judge, “Really? All twelve of you?”

I heard a veteran lawyer discussing his career with students at a law 
school. I suspect his remarks were substantially hyperbole, but there may 
have been a germ of truth in them: “When I was a young inexperienced 
lawyer, I undoubtedly lost cases I should have won. Now that I have years 
of experience under my belt, I undoubtedly win cases I should lose. I 
guess in the long run justice has been done.”

I left the trial bench to run for, and was elected attorney general of 
California. I must confess that one reason I appreciated the office was 
the title: the incumbent is always referred to as “General.” I would come 
in early in the morning and be greeted by “Good morning, General.” In 
leaving in the evening, it would be “Good evening, General.”

Having been a lowly private in World War II, becoming a general 
was pretty heady stuff. That is, until one evening when I was a dinner 
guest of Alfred Hart, a banker friend in Los Angeles. Upon my arrival he 
took me around the room to introduce me to his other guests. “General 
Mosk, meet Bob Smith.” And “General Mosk, meet Bill Jones.” This went 
on for several minutes until he came to a very imposing appearing man, 
and said, “General Mosk, meet Omar Bradley.” Yes, it was the real live 
general.

I might have taken this casually, but General Bradley inquired polite-
ly, “What outfit were you in, General?” My recollection is that I mumbled 
something about serving in the Transportation Corps, and then beat a 
hasty retreat.

*  *  *

12  Brown v. Allen, 344 U.S. 443, 540 (1953).
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r ev i va l of StateS’  r igHtS

The topic on which Justice Mosk was invited to speak and write most 
extensively was that of “adequate and independent state grounds.” As 
described in this paper, he and his colleagues on the California Supreme 
Court became early advocates of the “The New Federalism” during the 
1970s. Justice Mosk developed this paper as the “informal” version of 
his thoughts, delivered as a speech to law review students in 1985.13 Si-
multaneously, he published an expanded academic version based on an 
address at a constitutional law conference, which was reprinted in this 
journal in 2006.14

A novel aspect of Justice Mosk’s writing on state constitutionalism 
is that he discusses not only its theoretical justifications and various ap-
plications, but also the historical “ebb and flow” of federal judicial power 
that at first inhibited, and then inspired, independent state interpreta-
tion. One may observe the constituent elements of the present paper 
— including the structure of the historical argument, choice of illustra-
tive cases, and growth of distinctive phrases — as they emerge in his 
speeches and articles of the preceding decade.15 In a similar manner, this 

13  Justice Mosk delivered a version of this paper as a speech at the annual ban-
quet of the Whittier Law Review, April 12, 1985. It was published as, “Whither Thou 
Goest — The State Constitution and Election Returns,” 7 Whittier L. Rev. 7, 753-763. 
The version presented here is that of a typed manuscript prepared by Justice Mosk, 
to which he gave the alternative title, “Myth: All Law is Made in Washington.” The 
typed manuscript differs from the published version in its introduction, the phras-
ing of various passages, and a few of the cases chosen for discussion, as well as the 
generalizing of time and place. It has been edited for publication. All footnotes are 
provided by the editor. 

14  Address to the Conference on State Constitutional Law, University of Texas, 
Jan. 23, 1985, published as: Stanley Mosk, “State Constitutionalism: Both Liberal and 
Conservative,” 63 Tex. L. Rev. 1081-1093 (March/April 1985); reprinted: 1 California 
Legal History (2006), 155-167.

15  See, for example: “The State Courts,” in Bernard Schwartz, ed., American 
Law: The Third Century: The Law Bicentennial Volume (South Hackensack, N.J.: 
Fred B. Rothman and Co., 1976), 213-228 (address, Bicentennial Conference, NYU 
School of Law, April 28, 1976); “Contemporary Federalism,” 9 Pac. L. J. 711-721 (July 
1978; address, Lou Ashe Symposium, McGeorge School of Law, March 18, 1978); 
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paper presages his works of subsequent years, during which he received 
continuing invitations to speak and write on this favored topic.16 The 
culmination was his Brennan Lecture in 1997.”17 

*  *  *

I f one moves about this country of ours, he is struck by our general 
homogeneity. We all travel by the same type of vehicles; most auto-

mobiles and airplanes now look pretty much alike. We generally eat the 
same food, some a little better, some worse. If a person has stayed in one 
Holiday Inn, he has seen them all. We watch the same television shows, 
see the same motion pictures, read the same news reports and try to sort 
out the misinformation.

All in all, this is indeed one nation, indivisible.
But does that mean that every one of our fifty states must march to 

the same drummer? Are all distinctions among the states to be obliter-
ated? I think not.

Each state has a right to be considered unique. Certainly size is one 
factor. And history. Individual backgrounds and traditions vary mark-
edly from states in the West, the East, the Midwest and the South. Thus, 
the basic theory of federalism requires that recognition be given to the 
legal traditions of our individual states.

In our early days some great statesmen had a blind spot concerning 
the West. Take Daniel Webster for example. He once thundered in the 

 “Rediscovering the Tenth Amendment,” 20 Judges Journal 16-19, 44 (July 20, 1981; 
address, Judicial Administration Division’s Conference on the Role of the Judge in 
the 1980s, D.C., June 19, 1981).

16  See, for example: “The Emerging Agenda in State Constitutional Law,” Inter-
governmental Perspective (Spring 1987), 19-22 (address, conference on “State Con-
stitutional Law in the Third Century of American Federalism,” Philadelphia, March 
15, 1987); “The Power of the State Constitutions in Protecting Individual Rights,” 8 
N. Ill. U. L. Rev. 651-663 (Summer 1988; address, joint meeting of Illinois State Bar 
Association and Illinois Judges Association, Chicago, Nov. 12, 1987); “The Role of 
State Constitutions in an Era of Big Government,” 27 U. Rich. L. Rev. 1-20 (Fall 1992; 
Eighth Annual Emroch Lecture, Richmond, April 13, 1992).

17  Stanley Mosk, “States’ Rights — and Wrongs,” 72 NYU L. Rev. 552-556 (June 
1997; Third Annual Brennan Lecture on State Courts and Social Justice, New York, 
Feb. 25, 1997).
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Senate of the United States: “What do we want with this vast worth-
less area, this region of savages and wild beasts, of shifting sands and 
whirlpools of dust, of cactus and prairie dogs? To what use could we ever 
hope to put these great deserts or those mountain ranges, impenetrable 
and covered to their base with eternal snow? Mr. President, I will never 
vote one cent from the public treasury to place the Pacific Coast one inch 
nearer Boston than it is now.”18

Speaking of that great senator, I am reminded of a true story. Some 
years ago when I was attorney general of California, I dictated a letter 
to the Senate office of the Honorable Daniel Inouye, senator from Ha-
waii. My secretary, obviously daydreaming, addressed the envelope to 
the Hon. Daniel Webster, care of United States Senate, Washington. The 
letter was returned to me with the postal notation: “United States Senate 
— unknown at this address.” Such is fleeting fame.

There are many facets to the fundamentals of federalism. I cannot 
suggest the issues have always been crystal clear. I do not have the as-
surance of a Henry Kissinger. This incident comes to mind. As Secretary 
of State Henry Kissinger was leaving office, a news reporter interviewed 
him and asked this question: “Mr. Secretary, as you conclude your term 
of office and reflect on the past years, what do you consider your most 
notable success and what do you consider your most notable failure?” 
“Sorry,” responded Kissinger, “I don’t understand the second part of that 
question.”

One who advocates states’ rights may sound like an unreconstructed 
rebel from the days of the Confederacy. True, I was born in Texas. But 
I was precocious, and left there at the age of three. So, as I discuss state 
constitutionalism, I must deny being a nineteenth-century reactionary 
in this field of law.

There is a growing interest throughout the country in the state use 
of the states’ own constitutions when more individual rights are protect-
ed thereunder than pursuant to the federal Constitution as interpreted 
by the United States Supreme Court. Many conferences on the subject 

18  This apocryphal quotation may be traced to Edmond J. Carpenter, The Amer-
ican Advance: a study in territorial expansion (London and New York: John Lane, 
1903), 216.
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have been held throughout the country: in Williamsburg, Virginia; at 
the University of Texas;19 in Montana,20 and in Washington, sponsored 
by the National Association of Attorneys General.21 The revival suggests 
renewed interest in true federalism.

That is, everywhere but California, where by initiative and election 
returns, the state has with flawless imperfection turned the clock back 
and appears to have insisted on rigid adherence to federal control of the 
state judicial process.

For 173 of the first 200 years of this republic a relentless tide of ju-
dicial authority flowed from the states to the federal government. From 
John Marshall’s opinion in Marbury v. Madison in 1803 to comparatively 
recent days, the highest courts in the several states were often reduced 
to the status of intermediate appellate tribunals, mere bus stops on the 
route from trial courts to the Supreme Court.

I do not say this in criticism. Indeed, before 1953, state courts were 
guilty of a dismal performance in enforcing provisions of their own 
constitutions. At the same time the federal judiciary tolerated an era 
that was characterized by a benign acceptance of racism, political rot-
ten boroughs, disability of the poor, an Anthony Comstock approach 
to sexual matters, denial of universal suffrage, and egregious imposi-
tion on the rights of the criminally accused. Under Chief Justice Warren 
and his merry men, perhaps encouraged by the civil rights movement 
of the 1950s, the Supreme Court abandoned an apathetic approach to 
overt injustice in society and elected to employ the federal Constitution 
to achieve a liberating and egalitarian impact in the areas of political op-
portunity, criminal justice, and racial equality.

The states were compelled to fall in line. Some of them were dragged, 
kicking and screaming. Despite protests over many of the decisions, 
notably in the areas of reapportionment and protection of the rights of 
criminal defendants, state courts swallowed their provincial prejudices 

19  At which Justice Mosk spoke; see note 2.
20  Justice Mosk delivered a version of the present paper at the Montana Judicial 

Conference, Big Sky, Montana, July 17, 1985.
21  Justice Mosk delivered a later version of the present paper at the annual semi-

nar of the National Association of Attorneys General, D.C., March 9, 1989.
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and obediently embarked upon the designated new course. The nation 
and the states truly experienced a legal revolution.

The states ultimately adapted their criminal law techniques to the 
High Court’s requirements and in general a satisfactory accommodation 
was achieved, sort of a judicial détente. Police officers were taught how 
to lawfully enforce the law; trial judges became reconciled to admitting 
only legally obtained evidence. Only the press spoke about reversals on 
technicalities — as if constitutional guarantees are a mere technicality.

Just as an era of peaceful coexistence seemed imminent, the post-
Warren counterrevolution began. Few will gainsay the view of Prof. 
Wilkes, the distinguished University of Georgia observer, that the cur-
rent Supreme Court “has abandoned, for the moment at least, the role of 
keeper of the nation’s conscience.”22 Without better perspective, I shall 
not venture a judgment on the current course; perhaps it is inevitable 
that a period of hypertension will be followed by some years of lowered 
expectations.

The dilemma is what can reasonably be expected of state courts. Are 
they to create doctrines of state authority one year and then abandon them 
the next year as the tides on the Potomac ebb and flow? I think not. Such 
inconsistency is confusing to the public and the bench and bar, counter-
productive to law enforcement, and demeaning to the judicial process.

A few cursory illustrations come to mind. Consider the simple re-
quirement that counsel be present at police lineups. This rule was ad-
opted by the United States Supreme Court in 1967 under the frequently 
articulated theory that adversary criminal proceedings begin not in the 
courtroom but at the police station.

Justice Brennan, writing for the Court, emphasized the importance 
of the presence of counsel at “critical confrontations” and firmly declared 
that “we scrutinize any pretrial confrontation of the accused” (any was 
italicized in his opinion).23 And later the court added unequivocally that 
“counsel is required at all confrontations” for identification.24

22  Donald E. Wilkes, Jr., “The New Federalism in Criminal Procedure: State 
Court Evasion of the Burger Court,” 62 Kentucky L. J. 421 (1973-74).

23  United States v. Wade, 388 U.S. 218, 227.
24  Stovall v. Denno, 388 U.S. 293, 298 (1967).
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That sounded clear and emphatic. State courts obediently followed 
directions from above. Manifestly, it seemed to most states, “any” pre-
trial confrontation and “all” confrontations for identification implied no 
limitation.

But after a change in Court personnel, along came a 1972 case and 
the High Court found it to be “firmly established” that the right to coun-
sel attaches only at the time judicial proceedings have been initiated.25 
“Any” and “all” lost something in the translation; they now mean “very 
few,” for post-indictment lineups are rarely held, and when they are, it 
is merely for the purpose of refreshing identifications previously made. 
Now the lineup right to counsel is afforded the defendant when he least 
needs it.

Take the murky field of obscenity. What test should apply?
For years federal and state courts grappled with the Roth rule.26 To 

some the problem was simple. An Ohio judge adopted this pragmatic test 
in a Cincinnati case: “That the material acts as an aphrodisiac can almost 
be determined physically . . . a judge or juror should be able to estimate 
that rather closely by the reaction he himself has to the material.”27 I can 
hear his jury instruction now: “Ladies and gentlemen of the jury: in the 
final analysis what is obscene is whatever turns you on.”

Just as the states, one way or another, were adjusting to Roth, in 1973 
the rules of the game were abruptly changed, in the Miller case.28 Where-
as previously, the High Court declared in Roth and reaffirmed later that 
“the constitutional status of an allegedly obscene work must be deter-
mined on the basis of a . . . national Constitution we are expounding,”29 
in the Miller test, courts are to apply “contemporary community stan-
dards” [emphasis added]. Apparently, the towns of New England and 
the Bible Belt are to be judged by different standards than New Orleans 
Bourbon Street and the Strip of Las Vegas. Sodom and Gomorrah are 
now viewed in the eyes of the beholder.

25  Kirby v. Illinois, 406 U.S. 682, 688.
26  Roth v. United States, 354 U.S. 476 (1957).
27  City of Cincinnati v. Walton, 3 Ohio Ops.2d 252 (1957).
28  Miller v. California, 413 U.S. 15 (1973).
29  Jacobellis v. Ohio, 378 U.S. 184, 195 (1964).
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When the Supreme Court truck careens from one side of the con-
stitutional road to the other, state courts have one of two alternatives. 
They can shift gears and once again change directions, thus resuming 
the course upon which they were originally embarked pre-Warren. Or 
they can retain existing individual rights by reliance on the independent 
nonfederal grounds found in the several state constitutions. A growing 
number of states have adopted the latter course. They have accepted Jus-
tice Brennan’s cordial reminder that each “State has power to impose 
higher standards governing police practices under state law than is re-
quired by the Federal Constitution.”30

In California, our Court took the lead in this movement. I had the 
pleasure of writing the Court’s opinion in People v. Brisendine, a 1975 
case, in which we pointed out:

It is a fiction too long accepted that provisions in state constitu-
tions textually identical to the Bill of Rights were intended to mir-
ror their federal counterpart. The lesson of history is otherwise: 
the Bill of Rights was based upon the corresponding provisions 
of the first state constitutions, rather than the reverse. “By the 
end of the Revolutionary period, the concept of a Bill of Rights 
had been fully developed in the American system. Eleven of the 
13 states . . . had enacted Constitutions to fill in the political gap 
caused by the overthrow of British authority . . . .”31

Let me offer a few cursory examples of how state constitutions have 
been employed to differ with federal constitutional interpretations.

If a person is stopped by a police officer for a simple traffic viola-
tion, the motorist may be subjected to a full body search and his vehicle 
searched. No constitutional violation, says the United States Supreme 
Court.32 But a number of states found such police conduct offended state 
constitutional provisions unless the officer had articulable reasons to 
suspect other illegal conduct.

30  Michigan v. Mosley, 423 U.S. 96, 120 (1975).
31  13 Cal.3d 528, 550; quoting from Bernard Schwartz, The Bill of Rights: A Doc-

umentary History (New York: Chelsea House Publishers, 1971), 383.
32  United States v. Robinson, 414 U.S. 218 (1973); Gustafson v. Florida, 414 U.S. 

260 (1973).
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I must add that courts still have difficulty in ascertaining the limits, 
if any, of automobile searches in light of more recent federal opinions. If 
a vehicle is stopped on a mere suspicion, may the car be searched without 
a warrant? The glove compartment? The trunk? A closed container in the 
trunk? And if the vehicle is a van with a bed, kitchen, closet, curtained 
windows, etc., does it have the qualities of an automobile because it is mo-
bile, or is it entitled to the protections of a home because one lives in it.

A police officer or a public prosecutor may walk into a bank and, 
with no authority of process, demand to examine the bank records of a 
named individual or corporation. No constitutional violation, says the 
United States Supreme Court.33 But in California we observed that one’s 
cancelled checks, loan applications, etc., are a mini-biography, that one 
expects his bank records to be used only for internal bank processes and 
therefore an examination of them violates the state constitutional right 
of privacy, unless the records are obtained by a warrant or subpoena.34

The U.S. Supreme Court originally declared there can be no restric-
tions whatever on the use by attorneys of peremptory challenges of pro-
spective jurors being chosen for a trial.35 California and Massachusetts 
subsequently declared an exception under state constitution principles: 
no challenges may be used for a racially discriminatory purpose.36 Ulti-
mately the Supreme Court reversed its previous decision and agreed with 
the position taken by the state courts.

As a final example, let me trace the convoluted legal history of a 
commonly recurring factual situation. A small, orderly group of citizens 
undertakes to pass out leaflets, or to solicit signatures on petitions, in a 
privately owned shopping center. The shopping center owners seek to 
prohibit that activity.

Obviously there is a built-in tension between two constitutional 
guarantees. On the one hand the citizens assert their right of freedom of 
speech, and the right to petition their government for a redress of griev-
ances, perhaps to get us out of Central America or wherever our resources 

33  United States v. Miller, 425 U.S. 435 (1976).
34  Burrows v. Superior Court, 13 Cal.3d 238 (1974).
35  Swain v. Alabama, 380 U.S. 202 (1965).
36  People v. Wheeler, 22 Cal.3d 258 (1978).
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happen to be. On the other hand, the shopping center owner asserts his 
right to possess and control his private property and to exclude all non-
business related activity. In that conflict which right is to prevail?

The Supreme Court of California held in 1970 that unless there is ob-
struction or undue interference with normal business operations, the bare 
title of the property owners does not outweigh the substantial interest of 
individuals and groups to engage in peaceful and orderly free speech ac-
tivities on the premises of shopping centers open to the public.37

On four occasions the shopping center owner sought review in the 
United States Supreme Court, but in each instance he was rebuffed, with 
no votes noted to grant. We had every reason to believe our opinion was 
the prevailing law.

Two years later, however, the Supreme Court took over an identical 
case from Oregon, and held that the owners had the right to prohibit 
distribution of political handbills unrelated to the operation of the shop-
ping center.38

Then, in 1979 our Court decided in another petition-circulating case 
that the free speech provisions of the state Constitution offer “greater 
protection than the First Amendment now seems to provide.”39 We flatly 
refused to follow the decision in the Oregon case.

The United States Supreme Court granted a hearing in that case and 
I must confess we sensed doom to our theory of state constitutionalism. 
But, to our delight, the Supreme Court agreed with us, 9-0. Justice Reh-
nquist wrote the opinion that declared the reasoning in their previous 
decision “does not . . . limit a State’s authority to exercise its police power 
or its sovereign right to adopt in its own constitution individual liberties 
more expansive than those conferred by the Federal Constitution.”40

Justice Rehnquist was absolutely correct. We are all in good com-
pany, because James Madison also agrees with us. He wrote in The Fed-
eralist Papers: 

37  Diamond v. Bland, 3 Cal.3d 653.
38  Lloyd v. Tanner, 407 U.S. 551 (1972).
39  Robins v. Pruneyard Shopping Center, 23 Cal.3d 899, 905-906.
40  Pruneyard Shopping Center v. Robins, 447 U.S. 74, 75 (1980).
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The powers delegated by the proposed Constitution to the federal 
government are few and defined. Those which are to remain in 
the State governments are numerous and indefinite. The former 
will be exercised principally on external objects, as war, peace, 
negotiation, and foreign commerce; with which last the power of 
taxation will for the most part, be connected. The power reserved 
to the several States will extend to all the objects which, in the 
ordinary course of affairs, concern the lives, liberties, and proper-
ties of the people and the internal order, improvement, and pros-
perity of the State.”41 

State courts must be precise in making it abundantly clear when they 
rely on state authority. Justice Hans Linde of the Oregon Supreme Court 
did so in 1983 in his state: “Lest there be any doubt about it, when this 
court cites federal opinions in interpreting a provision of Oregon law, 
it does so because it finds the views there expressed persuasive, not be-
cause it considers itself bound to do so by its understanding of federal 
doctrines.”42 We also did so in the Brisendine case: “[O]ur decisions have 
often comported with federal law, yet there has never been any question 
that this similarity was a matter of choice and not compulsion.”43

We must be alert to assure that federalism does not become an anach-
ronism. Many, if not most, states have an independent historical source 
for their constitutions. Louisiana looked to French civil law. California’s 
original charter adopted in 1849, a year after the Treaty of Guadalupe 
Hidalgo, was handwritten in Spanish as well as in English. The bills of 
rights of many state constitutions contain more individual guarantees 
than those enumerated in the federal Constitution’s first ten, plus the 
fourteenth, amendments.

The use of state constitutions is no sport designed to thwart federal 
review, although much can be said for hastening the finality of court 
decisions. Nor is there anything inappropriate in state courts deliber-
ately seeking adequate nonfederal grounds upon which to base opinions. 

41  The Federalist No. 45, at 292-283 (James Madison) (Clinton Rossiter ed., 
1961).

42  State of Oregon v. Kennedy, 295 Or 260, 267.
43  Brisendine, 13 Cal.3d at 548.
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There is no impropriety when an appellate court of a state evaluates state 
legislation, state administrative action, or the conviction of a defendant 
in a state prosecution, pursuant to the provisions of the state constitu-
tion. Indeed logic would seem to compel that course. If the result is frag-
mentation of a national consciousness, it is justified in furtherance of an 
expanded liberty.

The bottom line is that federal institutions do not have all the solu-
tions. If the fifty states are encouraged to experiment, to retain their his-
toric individuality, to seek innovative responses to problems of protecting 
individual liberty, ultimately some worthwhile results will be produced. 
While the U.S. Constitution and the U.S. Supreme Court establish the 
floor for individual rights, the states may determine the height of the 
ceiling.

I am hopeful that the perspective of history will look back on these 
years of some despondency on the national legal scene, and liken state 
courts to those monks who kept classical learning alive in the Dark Ages 
so that it might be rediscovered in the Renaissance.

*  *  *
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on Pr i vaC Y

Of the papers presented here, Justice Mosk substantially revised one for 
separate publication in 1989, but he also preserved the original version of 
the paper among those to be published as a group. The subject of both is 
the right of privacy. In the original version, he provides a general discus-
sion of the evolving right of privacy, demonstrated with relevant federal 
and California decisions. Toward the end he introduces the sub-theme 
of independent state interpretation as “another important aspect of law.” 
In the published version, by contrast, he transforms the primary theme 
from privacy per se to the emerging right of states to provide greater 
privacy protections than are afforded by the federal Constitution. He 
promotes the theme of states’ rights to page one, abbreviates the details 
of the earlier cases, and reorganizes the discussion of later cases to em-
phasize the divergence of federal and state opinions. Both themes — the 
right of privacy and states’ rights — are themes that recur in Justice 
Mosk’s works. 

Together, the two versions illustrate Justice Mosk’s characteristic 
modes of thought and presentation: the application of one core principle 
to another, the drawing of multiple themes from common sources, and 
the restructuring of his speeches and articles into new arguments. There-
fore, both versions of the paper appropriately find their place here.

Four years after the published version of this paper appeared, Justice 
Mosk again turned to the subject of privacy — in an address to a law con-
vention in a developing nation. Here, he provides a third perspective on 
the subject of privacy that deals with neither the evolution of the Ameri-
can right of privacy nor with states’ rights. Instead, from the perspective 
of a developed nation’s legal experience, he calls for the preservation of 
privacy from government intrusion in an age of technological innova-
tion. As a view into Justice Mosk’s continuing ability to recast a topic in 
new directions, it is presented here as Justice Mosk’s third statement on 
privacy.

*  *  *
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i.  Pr i vaC Y in a PUBliC Wor ld44

The guarantee of privacy has been described as the right to scratch 
wherever one itches. It is a strange and evolving phenomenon, not 

assured or recognized specifically in the United States Constitution, yet 
more and more zealously guarded by state courts.

In a celebrated case involving the right of married persons to acquire 
contraceptive devices, Justice William O. Douglas asserted that the right 
to privacy in marital affairs is “older than the Bill of Rights, older than 
our political parties, older than our school system.”45 He [sic; Justice 
Brennan] emphasized that “[i]f the right to privacy means anything, it 
is the right of the individual, married or single, to be free from unwar-
ranted government intrusion.”46

The first United States Supreme Court case recognizing privacy was 
a dissenting opinion of Justice Louis D. Brandeis in 1928. It is, he said 
simply, “the right to be let alone.”47 Whether it is possible to be let alone 
in this complicated, computer-governed world of ours will be a serious 
problem in the years ahead. The answer is far from clear.

California acknowledged existence of privacy in an appellate court 
case nearly six decades ago. Decided in 1931, privacy was discussed in 
what was then a celebrated trial known as “The Red Kimono Case.”48 
The lawsuit involved a woman who had been a prostitute tried for murder 
and acquitted. Subsequently, she married, and as described by the court, 
“lived an exemplary, virtuous, honorable and righteous life; . . . she as-
sumed a place in respectable society and made many friends who were 
not aware of the incidents in her earlier life; . . . .”49

Some years later a motion picture company produced a film entitled 
“The Red Kimono” and exploited it in advertising as the true story of the 

44  This paper is based on a typed manuscript prepared by Justice Mosk, to which 
he gave the alternate title, “Myth: A Right of Privacy is Illusive.” It has been edited for 
publication. All footnotes are provided by the editor.

45  Griswold v. Connecticut, 381 U.S. 479, 486 (1965).
46  405 U.S. 438, 453 (1972) (Brennen, J., concurring).
47  277 U.S. 438, 478 (1928).
48  112 Cal.App. 285 (1931).
49  Id. at 286-287.
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past life of the woman. Her true name was used in the film, thus, as she 
alleged in her complaint, exposing her to “obloquy, contempt and ridi-
cule, causing her grievous mental and physical suffering.”

The court held that the right of privacy, although unknown at com-
mon law, was a viable concept, subject only to some restrictions. The 
court noted that the state Constitution guaranteed the right to pursue 
and obtain safety and happiness. This right, wrote the court, “by its very 
nature includes the right to live free from the unwarranted attack of oth-
ers upon one’s liberty, property and reputation. Any person living a life 
of rectitude has that right to happiness which includes a freedom from 
unnecessary attacks on his character, social standing or reputation.”50

The California court declared certain exceptions to one’s right to pri-
vacy. There can be no insulation for one involved in a current news event, 
or for a person in whom the public has a legitimate interest, as, for ex-
ample, a candidate for political office. The Red Kimono film would have 
created no problem, held the court, had it limited revelations to events 
that transpired in the courtroom, but the use of the woman’s name did 
invade her privacy.

Parenthetically, I find the court’s conclusion in that respect to be 
confusing. If events that transpired in the courtroom were permissible, 
then the woman’s true name would have been revealed, for certainly her 
name was used in court. However, the bottom line is that a right of pri-
vacy was formally recognized in the court’s decision.

Forty years later the matter was cleared up when, in 1971, another 
privacy case reached the Supreme Court of California. Marvin Briscoe 
had hijacked a truck in Danville, Kentucky, in 1956. It was a botched af-
fair: the truck appeared to contain valuable cargo, but only four bowling 
pin spotters were on board. A gun battle with police ensued; Briscoe was 
captured, tried, convicted, and sentenced to prison. After completing his 
sentence, as described by the Court, he “abandoned his life of shame 
and became entirely rehabilitated, and has thereafter at all times lived 
an exemplary, virtuous and honorable life. He has assumed a place in 
respectable society and made many friends who were not aware of the 

50  Id. at 291.
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incident in his earlier life.”51 He had an eleven-year-old daughter who 
had no knowledge of his unsavory past. 

Eleven years later, Reader’s Digest published an article entitled “The 
Big Business of Hijacking,” and in it mentioned Marvin Briscoe by 
name.52 The article did not reveal the date of the Briscoe offense; con-
ceivably a reader could conclude it was a recent transgression. As a result 
of the revelation, Briscoe alleged his friends “scorned and abandoned” 
him. He sued Reader’s Digest.

Obviously, there could be no cause of action for libel. Truth is a de-
fense to libel, and the article was truthful. The issue was whether Briscoe, 
by the passage of time and the completion of rehabilitation, had earned 
a right of privacy. Justice Raymond Peters, writing the opinion for the 
California Supreme Court, was concerned with protecting the individu-
al while at the same time respecting the freedom of the press to dissemi-
nate information.

There is no question that the press may publish truthful reports of 
current crimes and identify offenders or suspects. There is also no doubt 
that the press may relate past crimes for their educational or entertain-
ment value. The problem arises when the resuscitation of past events in-
cludes identification of the actors who, with the passage of time, may 
have substantially changed their lifestyles and associations. In that cir-
cumstance a balancing of interests is essential. A court must weigh the 
public’s interest in the dissemination of news, information, education 
and possible entertainment versus the individual’s interest in anonym-
ity, peace of mind and prevention of emotional disturbance.

The weighing process is not always easy. There are times when even 
old tales may be revived in the public interest. Names may be significant 
in cases involving treason, gangster mass murders, political assassina-
tions, tanker oil spills, and such bizarre events as the Jonestown mass 
suicide. In such instances, the cast of characters, by the accident of his-
tory, may have lost their privacy for all time. Those occasions are un-
doubtedly rare.

51  Briscoe v. Reader’s Digest Association, Inc., 4 Cal.3d 529, 532 (1971).
52  “The Big Business of Hijacking,” Reader’s Digest, Jan. 1968, 118.
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Briscoe was not in that predicament. The California Court held that 
the deleterious consequences of media revelation of his past crime — 
ostracism, isolation, and alienation of family and friends — and the 
frustration of the benefits to society of rehabilitation, all combined to 
outweigh any potential benefits the media might have in identifying him 
by name. The story of hijacking trucks, the methods used, the apprehen-
sion of the perpetrators, could be related without revealing the names 
of those who committed the crimes years ago. Briscoe was permitted to 
pursue his lawsuit, not for libel because the article was essentially true, 
but for invasion of his right of privacy.

The value of privacy to the rehabilitation process cannot be over-
estimated. One of the premises of that process is the encouragement to 
the criminal to change his course of life, that if he foregoes criminality 
and follows a path of rectitude he will be permitted to rejoin the bulk of 
law-abiding members of the community, those by whom he had been 
ostracized for his antisocial acts. In return for turning over a new leaf, he 
should be allowed to melt into the shadows of obscurity.

In a perfect world, one’s neighbors and friends would evaluate a per-
son by his present worth, not by the errors of his past. Unfortunately, 
there is prurient interest in the lurid past of anyone in the public eye, 
whether there by design or involuntarily. To avoid a canyon of echoes, 
the right of privacy has developed in the law.

I must concede a certain irony in this development. Actually, one 
probably had less privacy in the small communities of a century ago than 
he has in the modern metropolis. And this was without any enforce-
able right. In small-town America most people knew, and perhaps still 
know, what their neighbors are doing, due primarily to extended family 
networks, group relationships and rigid community mores. Any devia-
tion from what has been deemed the norm is likely to be the subject of 
backyard gossip.

However, exposure of the past of one living in a metropolitan area has 
serious consequences — to his family and friends and to his  economic 
wellbeing. As a result, the right to privacy has grown with the increased 
capability of the mass media to destroy an individual’s anonymity, to 
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 intrude upon his most intimate activities and relationships, and to ex-
pose to public scrutiny his most personal characteristics.

The right of privacy has been extended to the economic field in a 
case in which I wrote the opinion for the California Supreme Court.53 
Wesley Burrows was a lawyer in San Bernardino. A deputy sheriff con-
tacted banks in which Burrows had accounts and received from them 
photocopies of his bank statements. On the strength of that information, 
criminal charges were instituted against the lawyer. Under United States 
Supreme Court opinions that obtaining of that information from banks 
would not be improper because it was voluntarily divulged by the banks, 
Burrows could not have prevailed. But the California Supreme Court 
held that the customer of a bank expects that documents such as checks, 
that he transmits to the bank in the course of his business operations, 
will remain private, and that such an expectation is reasonable.

We pointed out that for all practical purposes, the disclosure by indi-
viduals or business firms of their financial affairs to a bank is not entirely 
volitional, since it is impossible to participate in the economic life of con-
temporary society without maintaining a bank account. In the course 
of such dealings, a bank customer reveals many aspects of his personal 
affairs, opinions, habits and associations. The totality of bank records are 
a mini-biography. As a result, it was held that the bank cannot waive the 
customer’s right of privacy, but, of course, the records can be obtained 
by legal process — a subpoena or search warrant issued by a magistrate 
upon a proper showing.

In my opinion for the Court, I observed that the “development of 
photocopying machines, electronic computers and other sophisticated 
instruments have accelerated the ability of government to intrude into 
areas which a person normally chooses to exclude from prying eyes and 
inquisitive minds. Consequently, judicial interpretations of the consti-
tutional protection of individual privacy must keep pace with the perils 
created by these new devices.”54 Otherwise, I feared that the apprehen-
sion of [future] Justice Brandeis, expressed in an 1890 law review article, 

53  Burrows v. Superior Court, 13 Cal.3d 238 (1974).
54  Id. at 248.
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might come to pass: “What is whispered in the closet shall be proclaimed 
from the house-tops.”55

The Burrows case illustrated another important aspect of law: the 
ability of states to follow a different course than that charted by federal 
authorities. Under the doctrine of federalism and states’ rights, the fifty 
states are not compelled to abandon state principles and blindly adapt 
their law to federal pronouncements. Chief Justice Rehnquist conceded 
in a 1980 case that a state may “exercise its police power or its sovereign 
right to adopt in its constitution individual liberties more expansive than 
those conferred by the Federal Constitution.”56

Privacy enters the scene in a variety of situations. Routine testing 
for drug use by employees of the Customs Service was upheld in 1989 
by the United States Supreme Court. Finding that the testing was a mere 
administrative rather than criminal search, the Court declared, “The 
Government’s need to discover latent or hidden conditions, or to prevent 
their development, is sufficiently compelling to justify the intrusion on 
privacy entailed by conducting such searches without any measure of 
individualized suspicion.”57 The conclusion was that customs employees 
“have a diminished expectation of privacy.”58 I suggest that could not be 
ascertained from the employees’ opposition to the program of compul-
sory testing.

Back in 1975, intelligence units of the local police department as-
signed officers to pose as students and to gather information about 
college professors and students who might express unorthodox views. 
The California Supreme Court found such covert activity inhibited free 
speech and also constituted an invasion of the right of privacy.59 The 
Court relied on a state constitutional provision which specifically guar-
antees privacy, and it noted the arguments made when the measure was 
proposed to the electorate and passed: 

55  Samuel D. Warren and Louis D. Brandeis, “The Right to Privacy,” 4 Harv. L. 
Rev. 193, 193 (Dec. 15, 1890).

56  Pruneyard Shopping Center, Inc., v. Robins, 447 U.S. 74, 75.
57  National Treasury Employees Union v. Von Raab, 489 U.S. 656, 668 (1989).
58  Id. at 657.
59  White v. Davis, 13 Cal.3d 757, 774 (1975).
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The right of privacy is the right to be left alone. It is a fundamental 
and compelling interest. It protects our homes, our families, our 
thoughts, our emotions, our expressions, our personalities, our 
freedom of communion and our freedom to associate with whom 
we choose. It prevents government and business interests from 
collecting and stockpiling unnecessary information about us and 
from misusing information gathered for one purpose in order to 
serve other purposes . . . . 

 . . . The proliferation of government and business records 
over which we have no control limits our ability to control our 
personal lives.60

Using public funds to place police officers in college classes seems 
futile and a waste of resources. Fortunately, it was stopped in its tracks by 
adaptation of the right of privacy of professors and students.

Airport security checks are clearly an invasion of one’s personal pri-
vacy in his person and in his luggage and other effects. However, we are 
willing to permit that limited intrusion because it is not for criminal 
purposes, but is deemed an administrative search to assure the physical 
safety of the aircraft on which we intend to travel.

The stopping of motor vehicles at sobriety checkpoints also treads 
upon individual privacy. A majority of courts uphold these roadblocks 
as so-called administrative searches. I have my doubts. When uniformed 
law enforcement officers stop motorists to check them for intoxication, 
shine a light in the car to observe any open containers of alcohol or other 
evidence of intoxication, with special officers ready to administer blood-
alcohol tests and booking officers and police vans available to take po-
tential offenders to jail, it is not a mere administrative inspection but an 
ordinary police detention. And police detentions are permitted only in 
accordance with well-established rules. Roadblocks would not appear to 
comply with those law enforcement rules.

60  Kenneth Cory and George Moscone, “Argument in Favor of Proposition 11,” 
in Proposed Amendments to Constitution — Propositions and Proposed Laws Together 
with Arguments — General Election, Tuesday, November 7, 1972 (1972), 27.
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Drunk driving, like the use of dangerous drugs, unquestionably en-
dangers innocent victims and society as a whole. Thus, courts are often 
inclined to bend constitutional guarantees in order to apprehend and 
convict malefactors.

We must not encourage invasions of the right of privacy. It is a bul-
wark of freedom and democracy. As Justice Douglas wrote, privacy “is a 
powerful deterrent to anyone who would control men’s minds.”

And, he added, “Once privacy is invaded, privacy is gone.”61

*  *  *

ii.  StateS a nd tHe r igHt to Pr i vaC Y62

In extolling the right to privacy in marital affairs, Justice Douglas as-
serted that the right is “older than the Bill of Rights — older than our 

political parties, older than our school system.”63 And in Eisenstadt v. 
Baird, he [sic; Justice Brennan] emphasized that, “If the right of privacy 
means anything, it is the right of the individual, married or single, to be 
free from unwarranted governmental intrusion . . . .”64

As we well know, the right of privacy was first articulated in a case by 
Justice Brandeis in his dissenting opinion in Olmstead v. United States; it 
is, he said simply, “the right to be let alone.”65

The intrusion of government, through broadcasts on municipal 
streetcars and buses, aroused the concern of Justice Douglas in his dis-
sent in Public Utilities Commission v. Pollack. The right of privacy, he 
asserted, “is a powerful deterrent to any one who would control men’s 
minds.” And, he warned, “once privacy is invaded, privacy is gone.”66

61  Public Utilities Commission v. Pollack, 343 U.S. 452, 469 (1952) (Douglas, J. 
dissenting).

62  Privacy Journal 15:10 (Aug. 1989), 1-3, 6. The published version has been ed-
ited for publication. All footnotes are provided by the editor.

63  Griswold v. Connecticut, 381 U.S. 479, 486 (1965).
64  405 U.S. 438, 453 (1972) (Brennen, J., concurring with Douglas, J., for the 

Court).
65  277 U.S. 438, 478 (1928).
66  343 U.S. 452, 469 (1952).
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For all the pious declarations on preserving privacy, the right is not 
guaranteed in the federal Constitution. Its protection rests not upon the 
sanctity of a charter provision, but upon judicial interpretation of what 
constitutes a “penumbral” right. Exercising prerogatives under our sys-
tem of federalism, however, a number of states have specifically guaran-
teed a right of privacy in their state constitutions. For example, in 1974, 
California amended its Bill of Rights to assure that people may pursue 
and obtain “safety, happiness, and privacy.” While happiness and pri-
vacy may often be redundant, the people of the state desired to make 
certain both were protected.

Privacy was judicially recognized in California nearly six decades 
ago in Melvin v. Reid, known as “The Red Kimono” case.67 The suit in-
volved a woman who had been a prostitute tried for murder and acquit-
ted. Subsequently, she married, and as described by the court, “lived an 
exemplary, virtuous, honorable and righteous life; . . . she assumed a 
place in respectable society and made many friends who were not aware 
of the incidents of her earlier life; . . . .”68 A motion picture company pro-
duced a film entitled “The Red Kimono” and exploited it in advertising as 
being the true story of the unsavory incidents in the life of the plaintiff. 
Her name was used and this, of course, revealed to her current friends 
the details of past events. The court held that the right of privacy, though 
unknown at common law, was a viable concept, subject to enumerable 
exceptions. There is no privacy, held the court, “in the dissemination 
of news and news events, nor in the discussion of events of the life of a 
person in whom the public has a rightful interest, nor where the infor-
mation would be of public benefit as in the case of a candidate for public 
office.”69 The Melvin  v. Reid court found that there would have been no 
problem had the film producers limited their revelations to events that 
had transpired in the public courtroom trial for murder, but the use of 
the plaintiff’s true name did invade her privacy. This is somewhat dif-
ficult to comprehend, since undoubtedly her true name was used in the 
trial. Nevertheless, a right of privacy was specifically recognized.

67  112 Cal.App. 285 (1931).
68  Id. at 286-7.
69  Id. at 290.
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It took a 1971 case to clear up the matter in California. Marvin Briscoe 
had hijacked a truck, was caught, tried and served his sentence. Thereaf-
ter he “abandoned his life of shame and became entirely rehabilitated.”70 
He married, had a daughter; neither she nor his friends knew about the 
past offense. That is, until Reader’s Digest published an article on hijack-
ing generally, and discussed Briscoe’s case as “typical.”71

In Briscoe v. Reader’s Digest Association, Inc., the plaintiff conceded 
the truth of the article, admitted the subject of the article qualified as 
being newsworthy, but contended the use of his name invaded a right to 
privacy that he had earned by the passage of time — eleven years — and 
by his rehabilitation.

Justice Peters, writing for a unanimous California Supreme Court, 
discussed the problem of obtaining privacy in modern times. Perhaps, 
he suggested:

[I]n many respects a person had less privacy in the small com-
munity of the 18th century than he did in the urbanizing late 19th 
century or he does today in the modern metropolis. Extended 
family networks, primary group relationships, and rigid commu-
nal mores served to expose an individual’s every deviation from 
the norm and to straightjacket him in a vise of backyard gossip. 
Yet . . . [Justice] Brandeis perceived that it was mass exposure to 
public gaze, as opposed to backyard gossip, which threatened to 
deprive men of the right of “scratching wherever one itches.”72

There is no question that appreciation of the right to privacy has 
grown with the increasing capability of the mass media to destroy an 
individual’s anonymity, intrude upon his most intimate activities, and 
expose his most personal characteristics to public gaze. It was clear to 
the Briscoe court that the right to keep information private inevitably 
would clash with the right of the media to disseminate information to 
the public. Thus a balancing of interests becomes necessary: the public 
interest in the dissemination of news, information and education,  versus 

70  4 Cal.3d 529, 532 (1971).
71  “The Big Business of Hijacking,” Reader’s Digest, Jan. 1968, 118.
72  Briscoe, 4 Cal.3d at 533.
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the individual’s interest in anonymity, peace of mind and freedom from 
emotional disturbance. There is an obvious distinction between current 
news, which would appear to justify complete reporting, and stories 
about past events, which would suggest the need for editing in order to 
prevent unnecessary damage to reputations. There may be times when 
the public interest would be served by reviving old tales — cases involv-
ing treason, a political assassination, gangster mass murders, the Jone-
stown mass suicide, tanker oil spills — and in such instances the persons 
involved may by the accident of history lose their privacy for all time. But 
those occasions will be rare.

The Briscoe court held that the deleterious consequences of media 
revelation of his past — ostracism, isolation, and alienation of family 
and friends — coupled with frustration of the benefits of rehabilitation 
combined to outweigh any potential benefits the media might have in 
identifying him by name. Briscoe was allowed to continue his lawsuit, 
not for libel because the story was essentially accurate, but for invasion 
of his right to privacy.

How the California court, if it adheres to precedent, would react to 
the recent Supreme Court cases on privacy remains to be seen. In Na-
tional Treasury Employees Union v. Von Raab,73 the High Court majority 
upheld routine testing for drug use for employees of the Customs Service. 
Said the Court: “[T]he traditional probable-cause standard may be un-
helpful in analyzing the reasonableness of routine administrative func-
tions,” and “The Government’s need to discover such latent or hidden 
conditions, or to prevent their development, is sufficiently compelling 
to justify the intrusion on privacy entailed by conducting such searches 
without any measure of individualized suspicion.”74 The conclusion was 
that customs employees “have a diminished expectation of privacy.”75

Under the doctrine of federalism and states’ rights, the fifty states 
are not compelled to follow the drug testing case. As Justice Rehnquist 
wrote in Pruneyard Shopping Center v. Robins, a state may “exercise its 
police power or its sovereign right to adopt in its constitution individual 

73  489 U.S. 656, (1989).
74  Id. at 688
75  Id. at 657
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liberties more expansive than those conferred by the Federal Constitu-
tion . . . .”76

California has accepted that invitation on a number of occasions. For 
a scenario on this subject, take a situation in which a police officer or 
public prosecutor walks into a bank and, with no authority of process, de-
mands to examine the bank records of a named individual or corporation. 
No constitutional violation, contends the U.S. Supreme Court in United 
States v. Miller.77 But the California Supreme Court pointed out that one’s 
cancelled checks, loan applications, and other banking transactions are 
a mini-biography and that one reasonably expects his bank records to be 
used only for internal bank processes; therefore, an examination of them 
violates the state constitutional right of privacy, unless the records are 
obtained by a warrant or subpoena.78 In White v. Davis,79 the California 
Court found covert police surveillance and intelligence gathering in uni-
versity classes not only inhibited free speech but also constituted an inva-
sion of the state constitutional guarantee of privacy. The Court cited the 
ballot arguments when privacy was added to the Constitution: 

The right of privacy is the right to be left alone. It is a fundamen-
tal and compelling interest. It protects our homes, our families, 
our thoughts, our emotions, our expressions, our personalities, 
our freedom of communion and our freedom to associate with 
whom we choose. It prevents government and business interests 
from collecting and stockpiling unnecessary information about 
us and from misusing information gathered for one purpose in 
order to serve other purposes or embarrass us . . . . The prolifera-
tion of government and business records over which we have no 
control limits our ability to control our personal lives.80

On the other hand, the current California Court has given some in-
dication that it would tolerate administrative searches and generously 
defines what they are. It did so with regard to airport security  screening 

76  447 U.S. 74, 75 (1980).
77  425 U.S. 435 (1976).
78  Burrows v. Superior Court, 13 Cal.3d 238 (1974).
79  13 Cal.3d 757 (1975).
80  Id. at 774.
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searches81 and sobriety checkpoints.82 The latter was decided by a mere 
four-to-three vote. The dissent argued that roadblocks cannot be deemed 
mere administrative searches. Said the opinion of the three justices 
[paraphrasing]: 

When uniformed law enforcement officers stop motorists to check 
them for intoxication, shine a light in the car to look for open 
containers of alcohol or other evidence of intoxication, with spe-
cial officers ready to administer blood-alcohol tests and booking 
officers and police vans ready to take offenders to jail, it is not an 
administrative inspection but an ordinary police detention, which 
must be justified on the same ground as any other detention for 
the purposes of law enforcement.83

Therefore, I reluctantly conclude that, with some dissent it is likely 
that California and most states will yield to the apparent public demand 
that something, indeed anything, be done to stem the tidal wave of drugs. 
That random testing is generally ineffective will probably not deter ac-
ceptance of the recent Supreme Court rulings.

In short, defense of the right of individual privacy is certain to be a 
continuous and difficult task. But it is a task that cannot be abandoned.

*  *  *

iii .  Pr eServ ing Pr i vaC Y84

I am delighted to be here at the Fiji Law Convention, under the able 
direction of the distinguished solicitor, Mr. G. P. Lala.
At first I thought I would entertain you with some superficial tips on 

how barristers can win or lose cases. I particularly had in mind some stories 

81  People v. Hyde, 12 Cal.3d 158 (1974).
82  Ingersoll v. Palmer, 43 Cal.3d 1321 (1987).
83  Id. at 1352 (Broussard, J., dissenting; Mosk and Arguelles, JJ., concurring).
84  This paper was delivered as a speech by Justice Mosk at the Fiji Law Conven-

tion, Warwick Hotel, Sigatoka, Fiji, July 31, 1993. It has been edited for publication. 
All footnotes are provided by the editor.
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about cases in which barristers — or lawyers, as we prefer to call them — 
made good impressions on judges or faltered badly in their presenta tions.

One thing that judges respect is the ability of counsel to respond ap-
propriately to questions from the bench, often questions that are deliber-
ately hostile. A riposte, if not insulting, is genuinely appreciated.

For example, a recent colloquy between our bench and counsel oc-
curred in connection with a suit to challenge the validity of a municipal 
ordinance that prohibited fortunetelling.85 It did not license fortune-
tellers or regulate their operation, but totally prohibited the act of for-
tunetelling. A woman fortuneteller brought suit to enjoin enforcement 
of the prohibition and the case ultimately came to our Court. As the 
attorney for the fortuneteller rose to argue, our chief justice declared, 
“Counsel, you have us at a disadvantage.” The attorney, taken aback, 
asked, “Why, Your Honor?” “Well,” responded the chief justice, “Hasn’t 
your client told you how this case will come out?”86

That would stop short most attorneys. But not this counselor. He 
replied, “Your Honor must realize that I did not consult my client, she 
consulted me.”

I hasten to add that generally, I do not condone the use of humor in a 
courtroom. The proceedings are much too serious to the participants to 
justify ridiculing them or their counsel. However, a lighter moment that 
does not injure feelings may, on rare occasions, be justified to lessen the 
normal tensions of judicial proceedings.

On reflection, I realized that through your personal experiences you 
probably know the subject of winning and losing cases better than I. So 
I have chosen to speak about the effects of modern technology on indi-
vidual rights.

That seems entirely foreign to me, since in many respects I am quite 
old-fashioned. I still peck away at a typewriter for opinions and corre-
spondence rather than to use any modern processing device. My wife 

85  Spiritual Psychic Church of Truth, Inc. v. City of Azusa, 39 Cal.3d 501 (1985) 
(opinion by Mosk, J.)

86  Justice Mosk included this anecdote in several papers, including: “In Defense 
of Oral Argument,” Journal of Appellate Practice and Process 1:1 (Winter 1999), 25; 
and “Ex Ante: Courtroom Humor,” The Green Bag: An Entertaining Journal of Law 
2:1 (Fall 1998), 1-2.
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often tells me that I must enter the twentieth century. My response is 
that I will wait for the upcoming twenty-first century and just skip the 
twentieth.

Perhaps that may explain why I have been interested in the effects of 
modern technology on individual rights. Trying to synthesize individual 
rights and modern technology is comparable to looking down a railroad 
track for the place at which the two rails will converge. The more we 
advance, the farther away that point appears. I suggest that we may well 
be undertaking an exercise in futility, that technology will inevitably re-
main an implacable foe of individual rights. The best we can hope is to 
limit the conflict. I doubt that we can end it or totally win it.

I do not mean to sound as pessimistic as a prominent comedian-phi-
losopher. In a recent college graduation address he observed: “Now more 
than any other time in history mankind faces a crossroads: one path leads 
to despair and utter hopelessness, the other to total extinction. Let us pray, 
he said, we have the intelligence to choose wisely.”87

When we speak of civil rights in the United States, we envelope a 
wide spectrum. We insist upon freedom of speech, freedom of press, 
freedom against discrimination, the right of assembly, the right to con-
tract, the right to petition the government, the right to a speedy trial, the 
right to acquire and retain property, the right to an education, the right 
to habeas corpus, the right to due process of law, the right to equality be-
fore the law. Indeed, I could go on for several more minutes enumerating 
rights that individuals claim in modern American society.

Many of the foregoing are contained within the constitutions of the 
United States and of the fifty American states. However, I am inclined to 
agree with a distinguished jurist, Learned Hand, who wrote four decades 
ago: “Liberty lies in the hearts of men and women; when it dies there, no 
constitution, no law, no court can save it; . . . .”88 I would not suggest 
for one moment that constitutions are unnecessary, although the British 
seem to have managed reasonably well without one. You have had one for 

87  Woody Allen, “My Speech to the Graduates,” Side Effects (New York: Ran-
dom House, 1980), 75.

88  Learned Hand, in I. Dillard, ed., The Spirit of Liberty: Papers and addresses of 
Learned Hand (New York: Alfred A. Knopf, 1952), 190.
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three years. I do suggest that with or without a written constitution, men 
and women must be firm in their resolve to preserve liberty; it cannot be 
done for them.

There is one right that I have chosen to emphasize today, because I 
believe it assumes great significance in this age of technology: the right 
of privacy. Though not mentioned in many constitutions, it has been 
generally recognized as common law.

A distinguished professor has pointed out that “the increased sophis-
tication and miniaturization of snooping devices create a serious fear that 
the sense of privacy so essential to membership in a liberal society may be 
systematically obliterated by the listening ear.”89

On the one hand, law enforcement officers claim, with considerable 
justification, that the new technical devices make their task more efficient 
in the detection and apprehension of predatory criminals. On the other 
hand, surveillance by machine sometimes constitutes a clear invasion of 
the privacy not only of the potentially guilty but also of the innocent.

In 1928, the United States Supreme Court was faced with its first case 
involving evidence obtained by electronic devices. It held that wiretapping 
was not a “search” and that words cannot be “seized” within the meaning 
of the search and seizure provision of the Fourth Amendment to the Unit-
ed States Constitution.90 To that holding, Justice Brandeis wrote a classic 
dissent. He said:

The makers of our Constitution undertook to secure conditions 
favorable to the pursuit of happiness. They recognized the signifi-
cance of man’s spiritual nature, of his feelings and of his intellect. 
They knew that only a part of the pain, pleasure and satisfactions 
of life are to be found in material things. They sought to protect 
Americans in their beliefs, their thoughts, their emotions and 
their sensations. They conferred . . . the right to be let alone — the 
most comprehensive of rights and the right most valued by civi-
lized men.91

89  Kent Greenawalt, “The Right to Privacy,” in Norman Dorsen, ed., The Rights of 
Americans: What They Are — What They Should Be (New York: Pantheon, 1971), 390.

90  Olmstead v. United States, 277 U.S. 438 (1928).
91  Id., at 478.
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The right to be let alone has become a part of our legal lore.
Let me illustrate the conflict between privacy and technology with 

an example, not entirely hypothetical because it is occurring with some 
frequency.92 Law enforcement officers, frustrated in their effort to confirm 
from any land-based vantage point information that marijuana is being 
cultivated on a certain farm, survey the area from aircraft without obtain-
ing a search warrant. Marijuana is spotted in the backyard; on the strength 
of that knowledge a search and arrest warrant are obtained. The issue then 
is whether the occupant of a home has a reasonable expectation that he 
may conduct affairs in his enclosed backyard in privacy. Certainly the oc-
cupant anticipated that what took place in his backyard would remain se-
cluded from the view of outsiders. Thus, the principal focus is whether, as 
an objective matter, he should have been entitled to demand the privacy he 
sought — even from airborne observation by law enforcement officials.

The reasonable expectation of privacy test, by its nature, requires rec-
onciliation of competing social interests, rather than rigid application of 
formalistic, judicially created rules. This is all the more true where the 
alleged challenge to individual security comes from a rather novel form 
of police investigation. Still, there is relevant precedent. The United States 
Supreme Court has held that, as with the home itself, those activities tak-
ing place within the dwelling’s curtilage — “the area to which extends the 
intimate activity associated with the ‘sanctity of a man’s home and the 
privacies of life’” — may reasonably be expected to remain private.93 An 
enclosed backyard whose outer boundary was within close proximity to 
appellant’s dwelling would arguably satisfy this definition.

Prosecutors, however, point out that even with respect to those activ-
ities which occur in a living room, one is not entitled to demand privacy 
from peering officers of the state if the activities are plainly visible to 
officers. For example, the shades are up and the lights are on. Given that 
airspace occupied by the police is a lawful public location, prosecutors 
argue, the police observation of a backyard is well within the plain view 
doctrine, and therefore no violation of expected privacy.

92  See, e.g., People v. Cook, 41 Cal.3d 373.
93  Oliver v. United States, 466 U.S. 170, 180 (1984), quoting Boyd v. United States, 

116 U.S. 616, 630 (1886).
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This contention holds superficial appeal. Law enforcement people 
imply that they are entitled to use a technological advance — mechanical 
flight — which has merely given the public at large a vantage point it did 
not previously enjoy. But the prevalence of air travel does not excuse the 
delicate balancing of societal and privacy interests which underlie pro-
tections against unreasonable searches and seizures. Striking that bal-
ance, one must conclude that an individual has a reasonable expectation 
of privacy from purposeful surveillance from the air of his curtilage, 
i.e., a backyard adjacent to his house. Beyond the curtilage, of course, is 
another matter.

Obviously, one has no reasonable expectation of privacy in the con-
duct of criminal affairs per se. it is also clear that eavesdropping or sur-
veillance conducted for a legitimate purpose will generally be upheld, e.g., 
gathering information by a credit reporting agency, or investigation by 
a government workers’ compensation agency. Hence, there is theoretical 
appeal to the notion that warrantless surveillance is not an unreasonable 
search if it is narrowly tailored to discover crime while leaving all legiti-
mate private activity undisturbed.

However, a United States Supreme Court case illustrates the prob-
lem with that approach. In United States  v. Karo,94 federal agents placed 
a “beeper” in a can of ether sold to suspected drug manufacturers. The 
agents could track the location of the can by monitoring the radio signals 
from the beeper. They later obtained a search warrant for a residence, on 
grounds that beeper signals from within the house indicated the can was 
there. The court suppressed the evidence yielded by the warrant.

The government argued that monitoring of the beeper within the 
house was permissible because it could only disclose the location of il-
legal drug ingredients, exposing nothing else about the activities inside. 
The Supreme Court rejected this contention. It reiterated that the po-
lice may learn by electronic means what legitimate personal surveil lance 
would have disclosed. However, the Court declared, government agents 
may not use such devices to intrude where they themselves have no right 
to be. “The monitoring of an electronic device such as a beeper,” said the 
majority:

94  468 U.S. 705 (1984).
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is, of course, less intrusive than a full-scale search, but it does re-
veal a critical fact about the interior of the [residence] that the 
Government is extremely interested in knowing and that it could 
not have otherwise obtained without a warrant. . . . 

 . . . Indiscriminate monitoring of property that has been 
withdrawn from public view would present far too serious a threat 
to privacy interests in the home to escape entirely some sort of 
[constitutional] oversight.95

Dogs are hardly an object of the new technology. But law enforcement 
people point to the use of dogs to “sniff” airport luggage for contraband 
drugs as an indication that new techniques can be employed to disclose 
only evidence of crime without interfering with the reasonable expecta-
tions of ordinary travelers. However, the dog cases are easily distinguish-
able. While persons have a right to expect privacy free from governmen-
tal intrusion in their homes, they have no equivalent right to expect that 
odors emanating from luggage in a public airport will go unnoticed by 
authorities.96 

The monitoring of conversations by hidden electronic devices has been 
used for some time, and generally with acceptance by American courts. 
When the recording is done by a participant in the conversation, the tra-
ditional principle has been that the unwitting party takes his chance by 
talking with someone who may subsequently betray his confidence. In Lee 
v. United States,97 the Supreme Court upheld the introduction of evidence 
transmitted by an electronic device carried by a friend of the defendant 
who intentionally induced incriminating statements. And in Lopez  v. 
United States,98 the Court accepted evidence obtained by a miniature re-
corder carried by an Internal Revenue agent who anticipated that he was 
about to be bribed, and he was.

However, a court in our state of New Hampshire, put it this way: 

If the peeping Tom, the big ear and electronic eavesdropper have 
a place in the hierarchy of social values, it ought not to be at the 

95  Id., at 715-716.
96  United States v. Place (1983) 462 U.S. 696; People v. Mayberry, 31 Cal.3d 335.
97  343 U.S. 747 (1952).
98  373 U.S. 427 (1963).
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expense of a married couple minding their own business in the 
seclusion of their bedroom. The use of parabolic microphones and 
sonic wave devices designed to pick up conversations in a room 
without entering it and at a considerable distance away makes the 
problem far from fanciful.99

How about concealed cameras in stores, to detect shoplifting by cus-
tomers or embezzlement by employees? Generally, this has been helpful 
to law enforcement and has been upheld, even though the cameras do 
intrude on the legitimate activities of customers and employees. Many 
an armed robber of a small shop has later been identified by the photo-
graphs taken during the actual robbery.

Some large department stores at one time installed hidden cameras 
in dressing rooms in which customers tried on clothes for possible pur-
chase. Their purpose was to detect shoplifting. A number of courts have 
frowned on this invasion of the customers’ privacy in that it exposed to 
view their unclothed bodies.

At every airport in the world today, there are metal detection devic-
es, and all of us submit to passage through the device in order to board 
an airplane. These have been universally upheld as being administrative 
 searches — i.e., not for the purpose of detecting crime but merely inspec-
tions to assure safety of aircraft.100 As stated in the leading case on the 
subject of administrative searches, “because the inspections are neither 
personal in nature nor aimed at the discovery of evidence of crime, they 
involve a relatively limited invasion of the urban citizen’s privacy.”101 
However, if one tried to carry a lethal weapon or illegal narcotics through 
the detection device, I suspect he might be arrested, not merely prevented 
from boarding the aircraft.

Two other schemes are on the fringes of legal acceptance: polygraphs, 
a machine, and hypnosis, a quasi-medical technique. Polygraphs, or lie de-
tectors, are being used by prospective employers to ascertain the truth of 
representa tions being made by persons seeking employment. Many labor 

99  Hamberger v. Eastman, 206 A.2d 239 (NH 1964).
100  United States v. Bell, 464 F.2d 667 (2d Cir. 1972); United States v. Epperson, 

454 F.2d 769 (4th Cir. 1972).
101  Camara v. Municipal Court, 387 U.S. 523, 537 (1967).
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unions fight the use of the machine for the interrogation of hired employ-
ees, and generally, they are successful.102

The results of lie detector machines are not admissible in American 
courts of law since their conclusive reliability has never been established. 
I had a psychiatrist friend who once told me that lie detectors are correct 
fifty percent of the time. “You can get the same result by tossing a coin,” 
he advised me.

Hypnosis was being used by law enforcement officers to fortify frag-
mentary information given to them by crime victims or witnesses. Based 
upon the almost unanimous literature questioning the validity of hypno-
tized testimony, most courts have rejected it.103 Experts in the field have 
reached four basic conclusions:

1. Hypnosis is by its nature a process of suggestion, and one of its 
primary effects is that the person hypnotized becomes extremely recep-
tive to suggestions that he perceives as emanating from the hypnotist. 
The suggestions can be entirely unintended — indeed, unperceived — by 
the hypnotist himself.

2. The person under hypnosis experiences a compelling desire to 
please the hypnotist by reacting positively to these suggestions, and hence 
to produce the particular responses he believes are expected of him.

3. During the hypnotic session, neither the subject nor the hypnotist 
can distinguish between true memories and pseudo-memories of vari-
ous kinds in the reported recall; and when the subject repeats that recall 
in the waking state (e.g., in a subsequent trial), neither an expert witness 
nor the judge can make a similar distinction. No one can reliably tell 
whether it is an accurate recollection or mere confabulation.

4. A witness who is uncertain of his recollections before being hyp-
notized will become convinced by that process that the story he told un-
der hypnosis is true and correct in every respect. This effect is enhanced 
by two techniques commonly used by lay hypnotists: before being hyp-
notized the subject is told that hypnosis will help him to “remember very 
clearly everything that happened” in the prior event, and/or during the 

102  See, e.g., Long Beach City Employees Assn. v. City of Long Beach, 41 Cal.3d 
937 (1986).

103  See, e.g., People v. Shirley, 31 Cal.3d 37 (1982).
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trance he is given the suggestion that after he awakes he will “be able 
to remember” that event equally clearly and comprehensively. Further 
enhancement of this effect often occurs when, after he returns to the 
waking state, the subject remembers the content of his new “memory” 
but forgets its source, i.e., forgets that he acquired it during the hypnotic 
session.

An interesting case was argued before our Court just last month. 
A prisoner in a state prison jumped or fell from a wall, fractured cervi-
cal vertebrae and became a quadri plegic. As a result, medical personnel 
must assist him in the performance of all bodily functions.

Sometime thereafter, he refused to be fed, causing severe weight loss 
and inevitable death. While the prisoner did not specifically declare he 
was in effect committing suicide, it was plain that such was his inten-
tion. The medical doctor at the prison brought a lawsuit to ascertain 
what his duties were, i.e., whether he should feed the prisoner by force if 
 necessary.

Back in 1972, I wrote an opinion for our Court in which we said, “A 
person of adult years and in sound mind has the right, in the exercise of 
control over his body, to determine whether or not to submit to lawful 
medical treatment.”104 

Two questions arose: does that right to refuse medical treatment ap-
ply even if the inevitable result is death, and does the right apply to one 
confined in a prison where his rights are necessarily curtailed? Our court 
is answering both questions in the affirmative.

Now we come to computers, perhaps the most visible contemporary 
threat to individuality. Yet because computer technology is so varied in 
design and concept, it is extremely difficult for individuals or for society 
to control dissemination of collected data.

This is not all bad, I hasten to add. Computer technology has allowed 
our Secret Service to compile dossiers on more than 50,000 persons who 
are potentially threatening to the President of the United States. Such 
comprehensive ness and accessibility enables the Secret Service to know 
whom to watch wherever the President goes.105 This, I think, is  worthwhile, 

104  Cobbs v. Grant, 8 Cal.3d 229, 242 (1972).
105  Dorsen, The Rights of Americans, 319.
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though there is always the danger that in the vast list may be persons who 
are not truly dangerous, but merely nonconformist in political beliefs and 
activities.

I wonder about a decision of the United States Supreme Court that 
upheld a New York law that established a centralized computer file to con-
tain the names of every person who obtained, pursuant to a physician’s 
prescription, certain drugs for which there is both a lawful and unlawful 
market.106 The Court declared that

disclosures of private medical information to doctors, to hospital 
personnel, to insurance companies, and to public health agencies 
are often an essential part of modern medical practice even when 
the disclosure may reflect unfavorably on the character of the pa-
tient. Requiring such disclosures to representatives of the State 
having responsibility for the health of the community does not 
automatically amount to an impermissible invasion of privacy.107

Frankly, I am not so sure of that. Is not the prescription an element of 
the patient-doctor privilege?

There are several remedies for invasion of privacy: compensatory dam-
ages, punitive damages, injunctive relief, and in some instances, criminal 
penalties.

I am apprehensive that in the days ahead one of the great obstacles to 
both privacy and the endless search for truth will be our modern phenom-
enon: the mechanized society. Data processing machines are now used 
for every conceivable person-saving purpose. Eight-year-old children use 
computers instead of learning mathematics, and reading the classics loses 
out to zapping invaders from another planet on a video screen. Business 
firms use computers to select employees and to devise programs. Law 
firms are now using machines in place of solid library research.

Every person who enters the work force and obtains appropriate identi-
fication, becomes a mere number in a machine. His number is used in our 
country for filing purposes by — to mention just a few — the federal taxing 
agency, retirement funds, law enforcement agencies, welfare  departments 

106  Whalen v. Roe, 429 U.S. 589 (1977).
107  Id., at 602.
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and other social service agencies, civil service commissions, veterans 
administration, schools, libraries, banks, stock brokerages, insurance 
companies, departments of motor vehicles and credit card companies. In 
short, one must have a number to exist, and when he exists he is reduced 
to a number. The dignity of individuality is constantly demeaned.

While there no longer appears any alternative other than to do every-
thing necessary to live with automation and to govern it, we must never al-
low our minds to become automated, to think merely when programmed, 
to operate only on selected inputs of information. We must always bear in 
mind that we are free men and women first, and members of an automated 
society only thereafter. We can do what machines can never do — we can 
think majestically and dream great dreams.

Thomas Edison was once reproved for trying out unsuccessfully some 
1,200 different materials for the filament of his great dream, the incan-
descent electric light globe. “You have failed 1,200 times,” a regimented 
thinker of that day chided him. “I have not failed,” replied Edison, “I have 
discovered 1200 materials that won’t work.”

As I have indicated, a computerized society is a menace not only be-
cause it discourages innovative thought, but because it threatens one of 
our most important liberties: the right to privacy.

The concept of a common law right of privacy remains largely unde-
fined, but at least three facets have been revealed. The first is the right of the 
individual to be free in his private affairs from surveillance and intrusion.

The second is the right of an individual not to have his private affairs 
made public. The third is the right of an individual to be free in action, 
thought, experience, and belief from external compulsion. Obviously, 
none of these rights as so stated is absolute.

The question, then, is to what extent officials may properly intrude 
upon these rights. That they do so is obvious. How much intrusion is nec-
essary, how much desirable, and how much permissible will be the con-
cern of all of us more and more in the years ahead.

Let me give one additional illustration. As a general proposition, we 
agree one should be able to ply his trade with a minimum of official inter-
ference. There is no question about restrictions on the practice of law and 
medicine. But in many parts of our country, official approval is required 
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for persons to seek public patronage as beekeepers, embalmers, lightning 
rod salesmen, septic tank cleaners, taxidermists and tree surgeons. My 
state of California is the most restrictive of any: we have 178 licensed occu-
pations. A cynic might conclude that virtually the only people who remain 
unlicensed are clergymen and university professors, presumably because 
neither of them are taken very seriously.

Of course, I accept the view that some occupations require quality 
control to protect the uninformed against blatant incompetents and wily 
charlatans. But everything is a matter of degree. While it is comforting to 
know that lawyers and surgeons and structural engineers must pass scru-
tiny by experienced persons knowledgeable in their discipline, it is absurd 
that elaborate mechanisms are set up as precautions against one being 
dissatisfied with the way his or her hair has been cut, toenails trimmed, 
muscles toughened, hearing aid fitted or drains unclogged. Only the cred-
ulous can conclude that licensure in many fields is designed to protect the 
public rather than to benefit those who have been licensed or who do the 
licensing.

As I understand it, England has not as yet formally recognized a right 
of privacy. Government agencies controlling radio and television are care-
ful not to use names or photographs without permission of the party 
involved. And where there is a violation of what we would call privacy, 
solicitors will frame their complaints in terms of libel. I hope I have an 
accurate understanding.

To conclude: the right of privacy still remains generally undefined 
probably because it is indefinable. Indeed, it may be only another expres-
sion of the freedom of the individual. And it probably extends beyond 
the individual to the household. The American founder, Thomas Jefferson, 
declared that happiness lies outside the public realm, “in the lap and love 
of my family, in the society of my neighbors and my books, in the whole-
some occupation of my farms, and my affairs,” in short, in the privacy of 
an enclave upon the existence of which the public has no claim. According 
to the election pamphlet when, by popular vote, the state of California 
adopted a constitutional privacy amendment, that private island includes 
protection for “our homes, our families, our thoughts, our emotions, our 
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expressions, our personalities, our freedom of communication and our 
freedom to associate with the people we choose.”

Privacy is a factor of decency and civility. Unfortunately, decency and 
civility are waning elements in a society where sadism and violence often 
constitute our primary form of entertainment; where courtesy is regarded 
as an expendable commodity; where learning is deemed valueless if it is 
not “practical”; where reason is suspect and emotion is king. In such a 
tortured society, I suppose it is inevitable that the right of privacy would 
be on the list of endangered species.

Our ideal must be the kind of contemplative and peaceful marketplace 
of ideas for which Socrates sipped hemlock and Cicero debated in the Fo-
rum. It was for this principle that the free men of England met at Runny-
mede more than seven and a half centuries ago to wrest the Magna Carta 
from King John. We in America and you here in Fiji have also sought the 
right for peaceful self-determination.

I wish you well, I wish all of us well, in preserving the right of privacy.

*  *  *
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oPPoSing r aCial diSCr iMination

As a young superior court judge, Stanley Mosk was already an egalitarian 
in the field of race relations. He achieved early renown for his 1947 deci-
sion voiding race-restrictive deed covenants, a year before a similar ruling 
by the U.S. Supreme Court. His view that progress toward a color-blind 
society was threatened by any form of racial discrimination led to his well-
known decision in the 1976 Bakke case.  

The first of the following papers is a speech delivered by Justice Mosk 
to two legal rights audiences in 1982, explaining his prohibition of racial 
quotas in the Bakke case — even in the cause of affirmative action, which 
he had otherwise long supported. In the second paper, Justice Mosk re-
counts a few of the instances in which institutionalized racism was first 
supported, and then overturned, by the California Supreme Court.

*  *  *

i.   r aCi a l eqUa lit Y v er SUS r aCi a l 
Pr efer enCeS108 

There is something about the wide-open expanse of the West that has 
generally induced a tolerant approach to the disadvantaged of soci-

ety. There were some aberrational exceptions, of course, notably against 

108  Justice Mosk delivered this paper as a speech at the Labor and Employment 
Law Section of the American Bar Association, ABA Annual Meeting, Aug. 11, 1982, 
San Francisco, and again at the Second Annual Employee Relations Law Institute of 
the Employee Relations Law Journal, Dec. 7, 1982, Burlingame, Calif., which then 
published the paper as: “Affirmative Action, Sí — Quotas, No,” 9 Employee Rela-
tions Law J. 126-135 (Summer 1983). The version presented here is that of a typed 
manuscript prepared by Justice Mosk, to which he gave the alternate title, “Myth: 
Racial Preferences are Necessary to Achieve Racial Equality.” It has been edited for 
publication. All footnotes are provided by the editor. The typed manuscript and the 
published version are nearly identical in content and wording, except for their intro-
ductions. Justice Mosk also wrote a more detailed explanation of the Bakke decision 
for a general audience: Stanley Mosk, “Why the California Court Ruled for Allan 
Bakke,” Baltimore Sun, May 22, 1977.
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Asians in the early days of California statehood. But on the whole, the 
record has been quite satisfactory.

For example, my favorite of pioneer days was the fifth justice of the 
California Supreme Court, Solomon Heydenfeldt, perhaps because of his 
wry sense of humor. He was most famous for the case of Robinson v.  Pioche 
decided in 1855, an action for injuries received by a plaintiff who fell into 
an uncovered hole dug in the sidewalk in front of the defendant’s prem-
ises. The trial court instructed the jury that if the plaintiff was intoxicated 
at the time of the accident he could not recover. Justice Heydenfeldt dis-
agreed and reversed the judgment on the ground that “[a] drunken man 
is as much entitled to a safe street as a sober one and much more in need 
of it.”109

A discussion of employment and education discrimination is no easy 
task. It is an assignment in which emotion generally prevails and in which 
rationality is as rare as a modest politician. Almost every business, labor 
and other association in this country currently discusses discrimination 
and what to do about it. One hopes all this frantic and repetitive activity 
will ultimately produce solutions constructive and constitutional.

Constitutional guarantees are our most precious American commodi-
ties. Put in that manner, everyone would quickly assent. Yes sir, absolutely, 
no doubt, right on.110

But if the man or woman on the street were to be asked if the religious 
freedom of some obscure, offbeat religious group — not theirs — was en-
titled to the same protections as those given to Protestants, Catholics and 
Jews, a significant number of responses would be hedged with numerous 
qualifications. Not long ago the Sheriff of Marshall County, West Vir-
ginia, upon seeing a Hare Krishna group, declared: “When the founding 
fathers wrote about freedom of religion, they didn’t have people like these 
in mind.”111

109  Robinson v. Pioche, Bayerque & Co., 5 Cal. 460, 461.
110  This paragraph and the following three paragraphs also appear in Justice 

Mosk’s articles: “Judges Have First Amendment Rights,” California Lawyer 2:9 (Oct. 
1982), 30, 76; and “Should Judges Speak Out? Yes . . . ” 24 Judges’ Journal 42, 44 
(Summer 1985).

111  Justice Mosk refers here to controversies involving the New Vrindaban Com-
munity near Moundsville, Marshall County, W.Va.
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And if the man or woman on the street were to be asked if freedom of 
speech applies not merely to Republicans and Democrats, but also to so-
cialists, Nazis, communists, Black Muslims, white supremacists, Ku Klux 
Klansmen, anti-Semites and members of assorted other unpopular splin-
ter organizations, there would be a sizeable number of negative answers.

All of which suggests that there are many otherwise good and devoted 
American citizens who do not fully appreciate our democratic heritage, 
the traditions of true freedom that have distinguished our nation from the 
vast majority of state-controlled societies in this tortured world of ours.

I suggest, however, the greatest number of blank looks would result if 
the average citizen were asked to explain his understanding of the equal 
protection clause of the Fourteenth Amendment, and the comparable sec-
tions of the several state constitutions. Everyone wants equality of treat-
ment for himself and for others in his particular species. But the other 
guys and their category can look out for themselves.

I said that everyone wants equality. If that were wholly accurate, many 
of our problems would vanish. Unfortunately, however, all too many good 
people want more than equality, they demand preferential treatment. This 
was true of the white Protestant majority in our population for most of the 
two centuries of this republic. We finally got around to determining that 
such preferences in public and private employment, and in admission to 
educational institutions, were dead wrong. Minorities in our society were 
entitled to the same benefits as the majority. And then, to the consterna-
tion of those of us who have devoted most of our lives to urging equal 
rights, we have learned that many minorities now seek unequal, that is 
preferential, treatment. They seek a return to treating races separately in 
the name of equality.

Before I get further into that subject, let me briefly recite the back-
ground of the Court that gave the original celebrated Bakke decision to 
the country. More than three decades ago, long before it became politi-
cally or socially expedient to advocate racial equality, the Supreme Court 
of California spoke out forcefully on the subject. Justice Roger Traynor in 
a [1948] case invalidated the state’s longstanding miscegenation  statute.112 
Chief Justice Phil Gibson in a 1944 labor case declared that a union which 

112  Perez v. Sharp, 32 Cal.2d 711.
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had a closed shop contract could not bar black members.113 Again, in 1952, 
Chief Justice Gibson struck down the state’s last vestige of official antipa-
thy to Asians by declaring a longstanding alien land law void.114 These 
were courageous decisions in a day when no other courts were venturing 
into the racial equality minefield.

There are lessons we can learn today from the enlightened text of those 
prescient opinions. Here was the Court in the miscegenation case:

The right to marry is the right of the individuals, not of racial 
groups. The equal protection clause of the United States Constitu-
tion does not refer to rights of the Negro race, the Caucasian race, 
or any other race, but to the rights of individuals. . . . [T]he consti-
tutionality of state action must be tested according to whether the 
rights of an individual are restricted because of his race.115

To the contention that racial characteristics may be a factor in mea-
suring rights, Justice Traynor wryly observed that “[h]uman beings are 
bereft of worth and dignity by a doctrine that would make them as inter-
changeable as trains.”116

And Justice B. Rey Schauer of the same Court in a 1948 case: 

[B]ecause race and color are inherent qualities which no degree 
of striving . . . could meet, those persons who are born with such 
qualities constitute, among themselves, a closed union which oth-
ers cannot join. It was just such a situation — an arbitrary dis-
crimination upon the basis of race and color alone, rather than a 
choice based solely upon individual qualification for the work to 
be done — which we condemned in the . . . [union] case.117

Chief Justice Gibson in the alien land law case: “ . . . the Constitution 
could not permit ‘a classification which operates to withhold property rights 
from some aliens, not because of anything they have done or any beliefs they 

113  James v. Marinship, 25 Cal.2d 721.
114  Sei Fujii v. State of California, 38 Cal.2d 718.
115  Perez, 32 Cal.2d at 716.
116  Id. at 725.
117  Hughes v. Superior Court, 32 Cal.2d 850, 856
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hold, but solely because they are Japanese and not French or Italian.’”118

Thus, it is abundantly clear that Californians and westerners generally 
have traditionally favored equality of treatment, and have resented any 
overt discrimination, whether in employment or in school admissions.

Unfortunately, a revolutionary theory, discarded a generation or two 
ago, has stealthily crept back into the pattern of industrial and academic 
life — the racial quota. I say “stealthily” because for some years its advo-
cates feared the use of the term “quota” and employed such semantic de-
vices as “numerical goals” and “race conscious remedies” and “race hiring 
ratios.” But a quota by any other name still smells like a quota.

Certainly quotas were not contemplated in the Civil Rights Act of 
1964. Indeed, when, during debates, some senators expressed a fear that 
the measure might lead to that result, an exasperated Senator Hubert 
Humphrey declared, “If the Senator can find . . . any language which pro-
vides that an employer will have to hire on the basis of percentage or quota 
related to color, I will start eating the pages one after another… .”

Senator Humphrey never ate those pages, but eighteen years after pas-
sage of the Civil Rights Act, designed to promote racial equality, many 
lesser politicians, in their eagerness to please various pressure groups, are 
advocating racial quotas. This is, if not commendable, somewhat under-
standable. But I confess shock and amazement when a number of courts 
have tolerated and upheld quotas against constitutional challenges.

Thus encouraged, pressure groups have equated all opposition to racial 
quotas as being the equivalent of opposition to affirmative action. And un-
fortunately, the media to a large extent have bought that line. But those who 
take that approach lack an appreciation of the equal protection clause of the 
United States Constitution, and similar clauses in every state constitution.

In my opinion, one can resist imposition of ethnic quotas because of 
their palpably undemocratic aspect, and still be a firm believer in affirma-
tive action. I am in that category.

The problem arises in defining affirmative action. Some time ago I 
read a report of the United States Commission on Civil Rights, which 
sought what it described as “consultations” on a proposed affirmative 

118  Sei Fujii, 38 Cal.2d at 627. This paragraph does not appear in the published 
version.
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action statement.119 Many correspondents to the commission defended  
racial quotas as an integral part of affirmative action. Here are a few direct 
quotes:

The general counsel of the NAACP: “[N]o apology should be given 
for the affirmative use of quotas simply because they were abused in the 
past. The doctrinaire opposition to quotas is not only misplaced, but has 
come to be a tactic in the hands of those whose real game is to oppose the 
elimination of discriminatory barriers.”120

The executive director of the Women’s Legal Defense Fund: “The ques-
tion asked should not be whether or not preferential treatment is legal, ethi-
cal or moral, but who should a particular preferential scheme benefit.”121

And the senior attorney for the Asian American Defense and Educa-
tion Fund: “We believe the Commission should explicitly state its strong 
and unequivocal support for goals and quotas, whether legally imposed or 
voluntarily implemented... .”122

I do not mean to give an impression that only those types of com-
ments were published by the Commission on Civil Rights. There were 
some forthright criticisms of the proposed report and some stern denun-
ciations of racial quotas by such distinguished civil libertarians as Dr. John 
Bunzel, former president of San Jose State University; Morris B. Abram, 
former U.S. representative to the United Nations Commission on Civil 
Rights; Attorney Lawrence Lorber and others.

While opposing racial quotas, Lorber took pains to associate himself 
with affirmative action. He wrote: “Affirmative action is an expression of 
the highest ideals of our society. It bespeaks a commitment to open up 
opportunities for persons who, for whatever reason, do not participate 
in every aspect of our work force.”123 Let me emphasize those words: for 
whatever reason. Therein lies the true basis for affirmative action.

119  United States Commission on Civil Rights, Consultations on the affirmative 
action statement of the U.S. Commission on Civil Rights (DC: 1982), vol. I.

120  Id., 5. The words “the elimination of” were omitted, apparently inadver-
tently, from both the original manuscript and the published version.

121  Id., 10.
122  Id., 13.
123  Id., 72.
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I maintain that in the early years of schooling affirmative action is 
justified for all disadvantaged persons in our society.124 One may be dis-
advantaged by color, by race, by national origin, by sex, by sexual prefer-
ence, by inferior educational opportunity, by poverty, by language barrier, 
by religion, by physical handicap, by age, by family discord, and perhaps 
by other factors.

To all of those disadvantaged, for whatever reason they suffer the 
disadvantage, society must make available affirmative action in the form 
of aid, assistance, special training, necessary tools, anything required to 
equip them to compete on a basis of reasonable equality for the benefits 
society has to offer. Those benefits include college admission and employ-
ment opportunity, both public and private.

But once affirmative action has equipped the disadvantaged for the 
competition, the actual competition for college admission and public and 
private employment must be on a basis of equality. No favoritism, no pref-
erences, no quotas. And by the same token, no bias, no prejudice, no exclu-
sions. Objective standards should be employed in the selection process.

There are those who decry objective standards. I recall in the cele-
brated Bakke case, Allan Bakke had done well in his medical school en-
trance examination and was rejected, whereas many minority applicants 
who were admitted had been graded much lower. The minority groups ar-
gued to our Court that the entrance examination was “culturally biased.” I 
looked into that exam, and found that it was substantially a factual, objec-
tive test of science and mathematics. It is difficult to conclude that there 
is a white answer to 2 plus 2 and a black answer to 2 plus 2, or different 
ethnic definitions of H2O.

Speaking of Bakke, I must confess that after our Court125 and the 
United States Supreme Court126 ordered him admitted to the medical 
school at UC Davis, for four years I lived in fear that he would give up the 
pursuit of medicine, or flunk out. I was delighted when Mr. Bakke gradu-
ated, became Dr. Bakke, and then won a coveted internship at the Mayo 

124  The words “in the early years of schooling” do not appear in the published 
version and were added in handwriting by Justice Mosk to his typed manuscript.

125  Bakke v. Regents of University of California, 18 Cal.3d 34 (1976).
126  Regents of University of California v. Bakke, 438 U.S. 265 (1978).
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Clinic. All of this with no thanks to the University of California and to 
those organizations which struggled mightily to keep him out of medical 
school because of a quota system of admission.

Once again, I emphasize what is really meant by affirmative action. It 
is increasing opportunities by expanded training for those who are handi-
capped, for any reason, for the competition that is inevitable in modern 
society. It should begin with rescuing good minds at the elementary and 
high school level before they become dulled and ill-equipped to go on to 
college.127 It should continue with those who have an inadequate edu-
cation but who have the desire to learn a trade or occupation. What we 
require is a never-ending education program that would give the handi-
capped on a nondiscriminatory basis an opportunity to overcome their 
handicap, whatever it may be.

In short, what we must do is to upgrade people, not downgrade 
 standards.

As one who believes in equality of the sexes, too, I take considerable 
comfort in an opinion of Justice Sandra O’Connor, decided in 1982 holding 
that the Mississippi University for Women could not exclude a man who 
desired to study nursing. The discriminatory admission policy of the school, 
she wrote, “tends to perpetuate the stereotyped view of nursing as an exclu-
sively woman’s job. . . . [The] admissions policy lends credibility to the old 
view that women, not men, should become nurses, and makes the assump-
tion that nursing is a field for women a self-fulfilling prophecy.”128

This opinion is a major step in destroying the festering myth of innate 
inequality of the sexes. It comes more than a decade after the California 
Supreme Court did precisely the same, but in reverse. In 1971, we invali-
dated a state law permitting only men to be bartenders. The statute was 
based on a paternalistic concern for protection of what was believed to 
be the weaker sex, but Justice Peters rather graphically demolished the 
 concept by declaring, “The pedestal upon which women have been placed 
has all too often, upon closer inspection, been revealed as a cage.”129

127  The words “elementary and” do not appear in the published version and 
were added in handwriting by Justice Mosk to his typed manuscript.

128  Mississippi Univ. for Women v. Hogan, 458 U.S. 718, 730.
129  Sail’er Inn v. Kirby, 5 Cal.3d 1, 20.
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With or without the ERA in the federal Constitution, most states pro-
hibit discrimination on the basis of sex, and despite lingering pockets of 
resistance, noteworthy progress towards genuine equality has been made 
in recent years. We have only to look to the profession of law to observe 
significant advances made by women. The all-male law firm, and the all-
male judiciary have become relics of the past.

Women have won their gains, and will win more gains in the future 
on the basis of perseverance and merit. Seldom have they sought quotas or 
preferences, unlike some racial groups.

Since the Reconstruction Era, the Constitution has assured all persons 
that they would receive equal protection. The concept of preferential treat-
ment is contrary to those fundamentals that inspired the unique greatness 
of the United States. Even more devastating, any scheme involving prefer-
ence to some races contains the clear message that members of those races 
are inferior and unable to compete on a basis of equality. The implication 
in the rationale that whites are inherently superior, other races inherently 
inferior — and that unless special benefits are given to minority races, 
institutions and industries will inevitably become all-white — brings back 
haunting memories of the “master race” that most Americans hoped had 
been forever eliminated by the Second World War.

Theories of master racism are inherently evil, whether evidenced by 
Nazi Germany’s genocide of a religious minority, former white-controlled 
South Africa’s apartheid program aimed at a racial majority,130 or black-
controlled Uganda’s expulsion of an Indian minority. In the final decade 
of the twentieth century it is incongruous for racism in any guise to creep 
by stealth into American life, and to be not only abjectly accepted, but 
stoutly defended.

One of the tragedies of history is that some courts of law have placed 
their stamp of approval on racism. In People v. Hall, an 1854 case, the first 
justices on the California Supreme Court upheld a statute that prohibited 
“black, yellow and all other colors” of persons whom “nature has marked 
as inferior,” from testifying against whites.131 An outrageous opinion.

130  The word “former” does not appear in the published version and was added 
in handwriting by Justice Mosk to his typed manuscript.

131  People v. George W. Hall , 4 Cal. 399, 404, 405.
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But the cases that will endure, that will pass the test of time, are not 
those that emphasize race as a benefit or detriment, but those that totally 
exclude race as a consideration in determining rights. One may ask, rhe-
torically, which opinion will enjoy the plaudits of posterity, the Warren 
Court’s Brown v. Board of Education — which took racial factors out of 
the public schools — or the majority opinion in post-Civil War Plessy v. 
Ferguson — which permitted separation on a basis of race? It seems in-
evitable that the perspective of time will relegate cases which approved a 
mathematical racial quota in education and employment to the historical 
ash heap.

A democratic society cannot accept the proposed new rule of prefer-
ence: that what you get depends upon what you are. It is a return to the 
medieval notion of government by status — and race is a status over which 
no one has any control. Race cannot be a plus among qualifications, for if 
it is a plus for some in our society it is necessarily a minus for others. It is 
arithmetically impossible for race as a factor to be neutral. Its inclusion as 
a benefit to some constitutes a detriment to those unable, merely by the 
accident of birth, to enjoy the same advantage. For every one quota-ed in, 
one is quota-ed out. In short, the use of race in the distribution of society’s 
benefits is a form of racism, the anachronistic concept that brains and the 
ability to use them are related to race.

In a society in which men and women expect to succeed by bettering 
themselves through individual industry — the traditional work ethic — 
it is no trivial moral wrong to systematically defeat this expectation by 
subjecting them to group scrutiny. Any system guilty of rejecting an ap-
plicant for employment or public school admission when he or she excels 
in meeting established objective requirements, in favor of others who are 
less qualified by the same standards, is immoral; it is also self-defeating in 
the long run because of its perpetuation of mediocrity. One can only hope 
that ultimately this new egalitarianism will be rejected because, as Bar-
bara Tuchman wrote, “[T]he urge for the best is an element of humankind 
as inherent as the heartbeat.”132

132  Barbara W. Tuchman, “The Decline of Quality,” The New York Times Sunday 
Magazine, Nov. 2, 1980.
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Years ago medical doctors attempted to cure morphine addiction with 
doses of heroin. Such efforts were doomed to failure, and worse. Today 
there are those who are attempting to cure the remnants of discrimination 
against minorities with programmed discrimination against the majority. 
The failure of this misguided social homeopathy is equally predictable. 
Discrimination — for or against any group — is addictive; the belief that 
it can be temporary, limited, or controlled is naïve and self-deluding.

Professor Van Alstyne put it in a nutshell in 1979 when he wrote: 

[O]ne gets beyond racism by getting beyond it now: by a complete, 
resolute, and credible commitment never to tolerate in one’s own 
life — or in the life or practices of one’s government — the dif-
ferential treatment of other human beings by race. Indeed, that 
is the great lesson for government itself to teach: in all we do in 
life, whatever we do in life, to treat any person less well than an-
other or to favor any more than another for being black or white 
or brown or red, is wrong. Let that be our fundamental law and we 
shall have a Constitution universally worth expounding.133

*  *  *

ii.  r aCiSM in CoUrtS134

Those of us who live north of the Mason-Dixon Line have rather 
smugly assumed that overt racism was endemic only to the South. 

Civil rights movements, we have believed, were aimed exclusively at 
 segregation and official bigotry in those states that comprised the Con-
federacy.

The history of other parts of the country is not unblemished. In 
the West, discrimination was rife in the early days, particularly against 
Asians. While many of the acts were of a private nature, there are some 

133  William Van Alstyne, “Rites of Passage: Race, the Supreme Court, and the 
Constitution,” 46 U. Chi. L. Rev. 775, 809-810 (1979).

134  This paper is based on a typed manuscript prepared by Justice Mosk. It has 
been edited for publication. All footnotes are provided by the editor.
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gross  examples of official sanction for racial prejudice and remarkable 
 efforts at rationalization.

A paradigm illustration was the 1854 California case of People v. 
George W. Hall,135 described as “a free white citizen of this State, . . . con-
victed of murder upon the testimony of Chinese witnesses.”

At that time the laws of California, adopted in 1850 shortly after state-
hood was achieved, provided that “[n]o Black, or Mulatto person, or In-
dian, shall be allowed to give evidence in favor of, or against a white man.” 
The question considered by the state Supreme Court was whether those re-
strictions also applied to Chinese witnesses. By a process of intricate ratio-
cination, Chief Justice Murray declared that since the Chinese originated 
in Asia, and Indian was a term applied not only to those on this continent 
but also to those living in Asia, and since blacks were also mentioned in 
the law, the intent of the legislature must have been to exclude from the 
witness box all “not of white blood” in order “to protect the White per-
son from the influence of all testimony other than of persons of the same 
caste.”136

The Court concluded its opinion with one of the most strident racist 
contentions ever adopted by an American judicial tribunal:

We have carefully considered all the consequences resulting 
from a different rule of construction, and are satisfied that even in 
a doubtful case we would be impelled to this decision on grounds 
of public policy.

The same rule which would admit them to testify, would ad-
mit them to all the equal rights of citizenship, and we might soon 
see them at the polls, in the jury box, upon the bench, and in our 
legislative halls.

This is not a speculation which exists in the excited and over-
heated imagination of the patriot and statesman, but it is an actual 
and present danger.

The anomalous spectacle of a distinct people, living in our 
community, recognizing no laws of this State except through ne-
cessity, bringing with them their prejudices and national feuds, in 

135  People v. George W. Hall , 4 Cal. 399.
136  Id. at 403.
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which they indulge in open violation of law; whose mendacity is 
proverbial; a race of people whom nature has marked as inferior, 
and who are incapable of progress or intellectual development be-
yond a certain point, as their history has shown; differing in lan-
guage, opinions, color, and physical conformation; between whom 
and ourselves nature has placed an impassable difference, is now 
presented, and for them is claimed, not only the right to swear 
away the life of a citizen, but the further privilege of participating 
with us in administering the affairs of our Government.137

At that time the California Supreme Court consisted of three justices. 
One of them, Justice Alexander Wells, dissented, but did not elaborate on 
his views.

It was well into the twentieth century before all vestiges of official anti-
Asian discrimination would be removed from the western states. Alien land 
laws were in effect as recently as 1945; they provided that aliens ineligible 
to citizenship could not acquire or occupy real property or any interest in 
property. And Asians were excluded from citizenship. Such discriminatory 
laws were upheld by the United States Supreme Court in 1923.138

In 1952 a Japanese farmer, Sei Fujii, had his Central Valley land taken 
from him by the State of California — escheat is the legal term — because 
he was in violation of the state’s alien land law. He pursued the case to 
the state Supreme Court. A majority of the court, in an opinion written 
by Chief Justice Phil Gibson, held the statute unconstitutional. It was, the 
Court declared, a law 

obviously designed and administered as an instrument for effectuat-
ing racial discrimination, and the most searching examination dis-
closes no circumstances justifying classification on that basis. There 
is nothing to indicate that those alien residents who are racially ineli-
gible for citizenship possess characteristics which are dangerous to 
the legitimate interests of the state, or that they, as a class, might use 
the land for purposes injurious to public morals, safety or welfare.139

137  Id. at 404-405.
138  United States v. Bhagat Singh Thind, 261 U.S. 204 (1923).
139  Sei Fujii v. State of California, 38 Cal. 2d 718, 725 (1952).
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Justice Stephen J. Field was the first Californian to be appointed to the 
United States Supreme Court, selected by President Lincoln. Fortunately, 
he did not take any existing anti-Chinese feeling with him to Washington. 
In 1879 he wrote an opinion invalidating a curious San Francisco ordi-
nance which required, purportedly for sanitary reasons, that every county 
jail prisoner’s hair be cut short.140 This was aimed at depriving Chinese 
prisoners of their queue, and without a queue they would have been un-
able to ever return to their homeland. Cruel and unusual punishment, 
Justice Field declared.

In 1947, as a trial judge I had the satisfaction of rendering one of the 
first judgments holding race-restrictive covenants unconstitutional. It had 
been common for many deeds of real property to provide for the exclu-
sion of persons of some races, usually blacks. Such a restrictive deed was 
challenged in my court, and I ruled it to be void. Two years later, in the 
celebrated case of Shelley v. Kraemer, the United States Supreme Court 
reached an identical conclusion.141

Until recent years, discrimination in the form of racial segregation 
was practiced in the public schools. The final elimination of this bigotry is 
generally attributed to the classic opinion of Chief Justice Earl Warren for 
the Supreme Court in the Brown v. Board of Education case. However, in 
1962 the California Supreme Court, again led by its chief justice, Phil Gib-
son, refused to accept as the basis for segregated schools in Pasadena the 
excuse of racial housing patterns. He recognized that housing inevitably 
affects neighborhood school patterns, but that did not justify perpetuation 
of school segregation. He wrote, for a unanimous court:

Residential segregation is in itself an evil which tends to frus-
trate the youth in the area and to cause antisocial attitudes and 
behavior. Where such segregation exists it is not enough for a 
school board to refrain from affirmative discriminatory conduct. 
The harmful influence on the children will be reflected and in-
tensified in the classroom if school attendance is determined on 
a geographic basis without corrective measures. The right to an 
equal opportunity for education and the harmful consequences of 

140  Ho Ah Kow v. Nuner, 12 Fed. Cas. 252 (1879).
141  334 U.S. 1 (1948).
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 segregation  require that school boards take steps, insofar as rea-
sonably feasible, to alleviate racial imbalance in schools regardless 
of its cause.142

I do not mean to suggest that all courts and all judges, as we approach 
the twenty-first century, are free of bias. Recently there was a federal judge 
who attempted to censor library books. In California the Supreme Court 
publicly censured a trial judge who repeatedly used racial epithets, even 
though they were uttered off the bench. Unfortunately, these types still 
exist in modern society. But matters are getting better.

As a postscript to the Hall case, the “fears” of the 1854 court that one 
day Asians would become citizens, be at the voting polls and hold public 
office, have been fully realized. Today, in California, there are a number of 
distinguished judges of Asian origin, many local supervisors and council-
men, and a talented woman named March Fong Eu has been elected and 
reelected to the statewide office of secretary of state.

As another postscript to that era, it is somewhat paradoxical that the 
prejudice aimed at Asians did not affect other minorities that are often the 
target for discrimination. Hispanics and Jews played prominent roles in 
the pioneer days in California. Indeed, at one time two of three early jus-
tices on the state Supreme Court were of Jewish origin. The second justice 
chosen was Henry A. Lyons, of French-Jewish extraction. The fifth jus-
tice — and one of the most able of that day — was Solomon Heydenfeldt, 
whose Jewish parents migrated from Silesia.143

*  *  *

142  Jackson v. Pasadena School District, 59 Cal.2d 876, 881.
143  See: Stanley Mosk, “A Majority of the California Supreme Court,” Western 

States Jewish Historical Quarterly 8:3 (April 1976), 224-231.
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tHe de atH Pena lt Y

Justice Mosk’s opposition to the death penalty was well known, as was 
his principled stand that as a judge, or state attorney general, or Su-
preme Court justice, his duty was to enforce the law as it was, not as 
he might wish it to be. Nevertheless, he found occasions to present his 
views against capital punishment. One of these, the first paper below, is 
a speech he delivered at an international conference in 1988 in which he 
weighs the arguments and trends for and against capital punishment, 
concluding with a plea for its abolition.

Following this is a paper in which he discusses his own role in lim-
iting the applicability of the death penalty — and the famous criminal 
whose execution it would have prevented. In the third paper below, Jus-
tice Mosk recounts the only instance in which he sentenced a killer to 
death — and the unexpected outcome.

*  *  *

i.  MY tH: exeCUtionS a r e tHe a nSW er 144

In a way, I suppose, everything has been said about the death penalty 
that can be said.145 Yet we continue to discuss the penalty, the legal 

processes involved, the actual means of execution, the crimes for which 

144  Justice Mosk delivered a version of this paper as a speech at the International 
Conference on Justice in Punishment, Hebrew University, Jerusalem, March 30, 1988. 
It was published as, “The Current Profile of Capital Punishment,” 25 Isr. L. Rev. 488 
(Summer-Autumn 1991). The version presented here is that of a typed manuscript 
prepared by Justice Mosk. The typed manuscript and the published version are nearly 
identical in content and wording. Substantive differences are noted here individually. 
The paper has been edited for publication. All footnotes are provided by the editor.

145  This paper serves as a sequel to Justice Mosk’s address at the Fourth In-
ternational Congress of Jewish Lawyers and Jurists, Jerusalem, December 28, 1978, 
published as “The Death Penalty Today,” Bulletin of the International Association of 
Jewish Lawyers and Jurists (Summer 1979), 13-23; and as “The Death Penalty,” W. 
Indian L. J. (May 1979), 32-40.
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death is to be imposed, and at the cornerstone, the moral justification for 
society deliberately taking human lives.

At the risk of appearing immodest, I claim to be peculiarly equipped 
to enter into this discussion because I have been on all sides of the issue 
— not, I hasten to explain, because of unconcern or ambivalence. First, 
as an idealistic young man, I debated for abolition of the death penalty. 
Then, as executive secretary to the governor of California, I had the duty 
of actually interviewing, in prison, men — and one woman — under 
sentence of death and making a report to the governor. He in turn had 
the responsibility of commuting some sentences to life and allowing oth-
ers to go to their death.

Next, I became a trial judge and had the tragic duty of sentencing 
a murderer to die.146 (The then governor later commuted the sentence 
to life; the man is now out on parole and apparently making good in 
society.)

My next public office was as attorney general of California. In that 
capacity I was the chief law enforcement officer of the state and resisted 
the appeals of convicted defendants. Nevertheless, I testified on three oc-
casions before our state Legislature, urging repeal of capital punishment, 
to no avail.

Finally, as a justice of the Supreme Court of California, I took an oath 
of office to support the Constitution and laws of the state as they are, and 
not as I might prefer them to be. Thus, on occasion I have concurred in 
opinions upholding convictions of murder and death sentences.

As you can see, my perceptions have varied with my responsibilities. 
When called upon to enforce the laws as they are, I have done so. When 
permitted the indulgence of personal opinion, I have expressed a clear 
preference for elimination of capital punishment. Therefore, I claim a 
certain objectivity on the subject.

Let me give a brief profile of homicide in the area with which I am 
most familiar. The State of California is roughly one-tenth of the United 
States in population, so these figures may be multiplied by ten for nation-
al statistics. In this one state, with a population of 27 million, we have 
slightly more than 3,000 willful homicides each year. In addition, there 

146  See Justice Mosk’s “From the Shadow of Death to Pen Pal” in this issue.
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are some 300 homicides committed by juveniles annually. This measures 
out to 11 homicides per every 100,000 persons.

How many murderers are apprehended? Of the 3,000 killings, more 
than 2,700 persons are arrested — 2,400 males and 300 females. As to 
age, between 18 and 25, the numbers are almost identical for each year: 
161 eighteen-year-olds were charged with homicide, 155 twenty-year-
olds, 155 twenty-three-year-olds. The greatest number was in the 25 to 
29 group — 600. Over 60, only 38 murderers were arrested.

In 1986, 21 persons were sentenced to death in my state. Of these, 10 
were black, 3 were Hispanic and 8 were white. All were male. None were 
under 20 years of age, 12 were in their 20’s, 5 were over 40.

What are the current social trends in murder? According to the state 
attorney general, willful homicides increased marginally over the past 
few years. More than half the victims were the friend or acquaintance 
of the offender. This suggests that a personal quarrel or feud resulted in 
a killing. If the victim was female, it was four times more likely that she 
was a family member than if the victim were male. More victims were 
killed at their place of residence than at any other location. More vic-
tims were killed by firearms than by any other type of weapons or other 
means, 56 percent compared with 23 percent from the use of knives. The 
rate of black homicide victims was more than eight times that of white 
victims, thus indicating that race is a significant social factor. More ho-
micides occur on Saturday and Sunday than any other days of the week.

Let me briefly review the chronology of United States Supreme Court 
decisions on capital punishment. Most observers agree that the High 
Court opinions have not been a model of clarity.

Historically, executions for a variety of crimes were common in 
America. Our country generally followed the English example: in Great 
Britain in 1800 there were over 200 offenses punishable by death. One 
might forfeit his life for stealing five shillings, fishing in a private stream 
or for theft of a rabbit warren.147

During the 1950s in the United States there were 717 executions, but 
soon thereafter an informal moratorium was observed. Then, in 1972, 

147  Trevor Thomas, This Life We Take: The Case Against the Death Penalty (D.C.: 
Friends Committee on Legislation, 1959), 3rd unnumbered page.
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in the case of Furman v. Georgia,148 the Supreme Court held that the 
administration of the death penalty had become whimsical, arbitrary 
and capricious, and found that as applied it violated the constitutional 
prohibition against cruel and unusual punishment.

The several states then revised their capital punishment statutes, and 
in 1976 the High Court found in Gregg v. Georgia,149 that if there was 
guided discretion in the trier of fact — judge or jury — the death pen-
alty would be constitutionally acceptable. They key word was guided. The 
guidance, in most instances, was provided by the states in enumerating 
the aggravating and mitigating circumstances that could be considered 
by the trier of fact in determining whether to impose death or some less-
er penalty.

In 1977, in Coker v. Georgia,150 the Supreme Court banned the use of 
the death penalty for rape. The practical effect was to limit the extreme 
penalty to murder, although in my state the listed offenses for which death 
is permitted include such esoteric crimes as train wrecking and commit-
ting perjury in a trial that results in the death of an innocent person.

The following year, 1978, the Supreme Court held in Lockett v. 
Ohio,151 that a capital punishment procedure was invalid if it limited in 
any way the consideration that may be given to a defendant’s character 
and record. This had the practical effect of allowing the jury to consider 
sympathy for a murderer who, despite a heinous offense, had either a 
constructive or a deprived background.

In Enmund v. Florida,152 in 1982, the Supreme Court struck down 
the death penalty for a criminal who did not commit the actual killing 
and did not intend that a killing take place, even though his crimes re-
sulted in a homicide. Presumably, this would eliminate capital punish-
ment for the driver of the get-away car who sits outside while the confed-
erate enters premises and kills. It would also eliminate the unarmed thief 
whose victim dies of a heart attack induced by anxiety or fright.

148  408 U.S. 238.
149  428 U.S. 153.
150  433 U.S. 586.
151  438 U.S. 586.
152  458 U.S. 782.
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Many defendants in capital cases argue for proportionality review. 
In effect they maintain that their offense was no more egregious than 
comparable offenses for which only imprisonment was ordered. The 
United States Supreme Court in Pulley v. Harris,153 in 1984, held that 
proportionality review is not required.

In my opinion, the High Court made an indefensible decision in 
Spaziano v. Florida,154 in 1984. That state has a strange law that permits 
a trial judge to order death despite a jury verdict recommending life in 
prison. And I understand that it is not uncommon for some judges in 
that state to do so. The High Court held this is permissible.

The selection of jurors in capital cases always presents problems. If a 
prospective juror, in voir dire examination, declares his opposition to the 
death penalty, may he be excused for cause? Yes, held the High Court in 
Lockhart v. McCree,155 in 1986. This, of course, assures that only jurors 
who favor capital punishment will sit on cases in which that result is a 
possibility.

That same year, the High Court held in Ford v. Wainwright156 that 
states may not execute killers who lack the mental competence to un-
derstand why they are being put to death, thus barring executions for 
murderers who become insane while on death row.

In another incomprehensible opinion, the Supreme Court held in Ti-
son v. Arizona157 last year that murder accomplices may be sentenced to 
death if they merely displayed “reckless indifference” for a human life, 
even if they did not kill anyone or anticipate that a killing would occur. 
This seems to undermine the earlier Enmund case that held one could 
not be executed if he did not kill or intend that a killing result. I do not 
believe many of our states will follow the Tison rule.

And finally, in its most recent holding, McCleskey v. Kemp,158 the 
High Court ruled that discriminatory imposition of the death penalty, es-
tablished by statistics, does not necessarily invalidate the penalty.  Statistics 

153  465 U.S. 37 (1984).
154  468 U.S. 447.
155  476 U.S. 162.
156  477 U.S. 399.
157  481 U.S. 137 (1987).
158  481 U.S. 279 (1987).
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for the State of Georgia revealed that when a black person kills a white 
person, he is much more likely to receive the death penalty than when a 
white kills a white, or a white kills a black. There has long been a suspi-
cion that the racial factor is an element in the choice of punishments, but 
the High Court was not impressed with the statistical verification offered 
in that case.159

Finally, the United States Supreme Court settled one long-standing 
issue this past year. Should the court, or the jury, be told in a capital 
case of the effect upon the victim’s surviving family? Is a murderer any 
more deserving or susceptible of being executed because his victim left a 
grieving widow, or parents, or children, or friends? It had been common 
for prosecutors to stress the burden of the homicide on those left behind. 
The effect on the family of the deceased will inevitably and understand-
ably have a devastating impact on a jury considering the defendant’s fate. 
However, Justice Powell wrote for the Supreme Court in Booth v. Mary-
land, “While the full range of foreseeable consequences of a defendant’s 
actions may be relevant in other criminal and civil contexts, we cannot 
agree that it is relevant in the unique circumstance of a capital sentenc-
ing hearing.”160 In reversing a conviction in a case in which a victim 
impact statement was given pursuant to state law, he concluded that “we 
thus reject the contention that the presence or absence of emotional dis-
tress of the victim’s family, or the victim’s personal characteristics, are 
proper sentencing considerations in a capital case.”161 Of course, noted 
Justice Powell, one “can understand the grief and anger of the family 
caused by the brutal murders in this case, and there is no doubt that ju-
rors generally are aware of these feelings. But the formal presentation of 
this information by the State can serve no other purpose than to inflame 
the jury and divert it from deciding the case on the relevant evidence 
concerning the crime and the defendant.”162

159  A paragraph that appeared in the published version, between this and the 
following paragraph, was blanked out by Justice Mosk in his typed manuscript. The 
omitted paragraph dealt with racial discrimination in the use of peremptory chal-
lenges to prospective jurors.

160  482 U.S. 496, 504 (1987).
161  Id. at 507.
162  Id. at 508.
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Three years earlier the California Court of Appeal reached a similar 
conclusion in People v. Levitt.163 In commenting on the bereavement of 
the victim’s family the court declared:

The purpose of sentencing is to punish defendants in accordance 
with their level of culpability. We think it obvious that a defen-
dant’s level of culpability depends not on fortuitous circumstanc-
es such as the composition of his victim’s family, but on circum-
stances over which he has control. . . . [T]he fact that a victim’s 
family is irredeemably bereaved can be attributable to no act of 
will of the defendant other than his commission of homicide in 
the first place. Such bereavement is relevant to damages in a civil 
action, but it has no relationship to the proper purposes of sen-
tencing in a criminal case.164

A serious issue with which courts are currently wrestling is the min-
imum age at which a murderer may be given the death penalty. The in-
creasing number of homicides committed by teenagers — 18, 17, 16, even 
15 years of age — and the tendency to try them as adults, causes concern 
over the morality involved in putting a youngster to death.

The issue has been before the United States Supreme Court several 
times, most recently in a case out of Oklahoma.165 The Court gave no de-
finitive response; it did reverse the penalty on the ground that Oklahoma 
provided no minimum age, not on the basis of the killer being given the 
death penalty at age 15.166

In an earlier case, the Eddings case,167 also from Oklahoma, the 
Court avoided the larger constitutional issue by finding that the trial 
court failed to consider the defendant’s family history and emotional 
disturbance as mitigating circumstances at the death penalty hearing.

163  156 Cal.App.3d 500 (1984).
164  Id. at 516-517.
165  Thompson v. Oklahoma, 487 U.S. 815 (1988).
166  This and the following two paragraphs differ from the published version, 

in which Justice Mosk had described the Thompson case as still pending before the 
Supreme Court.

167  Eddings v. Oklahoma, 455 U.S. 104 (1982).
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There will undoubtedly be a case in the foreseeable future in which 
the issue will be an age factor and it will be in a posture in which an an-
swer must be forthcoming. My guess is that the Court is pausing to give 
each state an opportunity to prescribe its own minimum age for capital 
punishment, and unless the age is demonstrably low in some instances, 
it will defer to the states. In a majority of jurisdictions, the death penalty 
cannot be imposed on one under 18.

Supporters of the death penalty for juveniles argue that there are 
circumstances in which execution is the only appropriate sentence for 
an offender even if he committed the crime as a juvenile. They also con-
tend that setting a minimum age for capital punishment would impinge 
on state prerogatives and would inhibit the U.S. Supreme Court’s flex-
ibility in reviewing death sentences according to a broad range of legal 
concerns, without allowing any single factor, such as age, to determine 
lawfulness.

Opponents of executing minors note that juveniles are afforded spe-
cial treatment throughout the American judicial system and contend that 
to punish them as adults in capital cases would threaten that well-estab-
lished tradition. They point out that laws and policies reflect an almost 
universal judgment that adolescents ought to be treated differently than 
adults. There generally are no exceptions to that judgment. Public offi-
cials do not consider requests by especially mature adolescents to allow 
them to vote, serve as jurors, or drink alcoholic beverages. As a society, 
we treat those under age 18 as categorically different from adults. These 
lines reflect clear distinctions between children and adults, distinctions 
that should require courts to draw the line at age 18 for the imposition of 
the death penalty.

I should point out that imposing death sentences on juvenile offend-
ers is barred by the International Covenant on Civil and Political Rights, 
and also by the American Convention on Human Rights, both signed 
by the United States in 1977. Despite that covenant, two prisoners who 
were juvenile offenders were executed in the United States in 1986, and 
another 37 were on death row at the end of last year — including four 
who were age 15 when their crimes were committed.
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In addition, the execution of mentally ill prisoners contravenes 
guidelines set by the United Nations in 1984, but in 1985 a black farm-
worker in Virginia was executed for murder after he had been diagnosed 
as a paranoid schizophrenia with a mental age of eight.

There is an interesting movement in American legal circles these 
days calling for “original intent.” Generally deemed to be reactionary 
because of the political predilections of its advocates, the original intent 
doctrine proposes the decisions of courts today must be circumscribed 
by the expressed or implied limitations declared by the drafters of our 
federal Constitution two centuries ago.

I do not propose to discuss that controversial concept except to ob-
serve that there are some scholars of our constitutional period who be-
lieve that the framers of our national charter anticipated abolition of the 
death penalty. They contend that when the Eighth Amendment prohibi-
tion against cruel and unusual punishment was proposed and adopted 
the framers had in mind the elimination of death as a punishment.

There is some merit to the contention that the framers of our Con-
stitution, who had just thrown off the yoke of British colonialism, felt 
antipathy toward punitive or military justice. An entire generation had 
lived under the shadow of the gallows. The revolutionaries were con-
stantly aware that if captured, or if the revolution failed, they would be 
subject to hanging. Indeed, British General Gage, on June 12, 1775, is-
sued a proclamation offering to pardon all the American rebels who laid 
down their arms, but that those who did not would face the gallows. 
Thus, to many of the early Americans, the gallows and hanging repre-
sented barbarity.

From that subjective analysis, some advocates of original intent 
maintain that the Eighth Amendment prohibition against “cruel and 
unusual punishment” was meant to eliminate the death penalty. It is dif-
ficult, if not impossible, to divine original intent in this regard. Indeed, 
there is somewhat of a contradiction found in the Fifth Amendment 
which prohibits one being twice in jeopardy of “life or limb,” suggesting 
that life may be placed once in jeopardy.

I believe we are long past returning to original intent, that if aboli-
tion of the death penalty is to occur it must be by virtue of a current 
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movement based on current ideals. As to the Eighth Amendment, it does 
not specifically refer to capital punishment. 

It may surprise you to recall that George Bernard Shaw was, after a 
fashion, an advocate of capital punishment — although it is often impos-
sible to determine when Shaw was speaking with tongue in cheek. His 
little book, published nearly a half-century ago and entitled The Crime of 
Punishment (sic) [Imprisonment] takes the position that death is prefer-
able to imprisonment; or, to put it another way, imprisonment is itself a 
form of death. He wrote, regarding serious felons:

Nothing is gained by punishing people who cannot help them-
selves, and on whom deterrence is thrown away. Releasing them 
is like releasing the tigers from the Zoo . . . . The most obvious 
course is to kill them. Some of the popular objections to this may 
be considered for a moment. Death, it is said, is irrevocable; and 
after all, they may turn out to be innocent. But really you cannot 
handle criminals on the assumption that they may be innocent. 
You are not supposed to handle them at all until you have con-
vinced yourself by an elaborate trial that they are guilty. Besides, 
imprisonment is as irrevocable as hanging. Each is a method of 
taking a criminal’s life . . . .

. . . .

Then comes the plea for the sacredness of human life. The 
State should not set the example of killing, or clubbing a rioter 
with a policeman’s baton, or of dropping bombs on a sleeping city, 
or of doing many things that States nevertheless have to do. But 
let us take the plea on its own ground, which is, fundamentally, 
that life is the most precious of all things, and its waste the worst 
of crimes. We have already seen that imprisonment does not spare 
the life of the criminal: it takes it and wastes it in the most cruel 
way. But there are others to be considered besides the criminal 
and the citizens who fear him so much that they cannot sleep in 
peace unless he is locked up. There are the people who have to lock 
him up, and fetch him his food, and watch him. Why are their 
lives to be wasted? 
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. . . .

. . . If people are fit to live, let them live under decent human 
conditions. If they are not fit to live, kill them in a decent hu-
man way. When I force humane people to face their political pow-
ers of life and death apart from punishment as I am doing now, 
I produce a terrified impression that I want to hang everybody. 
In vain I protest that I am dealing with a small class of human 
monsters . . . . 

. . . .

. . . Such responsibilities must be taken, whether we are fit for 
them or not, if civilized society is to be organized.168

George Bernard Shaw notwithstanding, the deterrent effect of the 
death penalty has been a source of frequent debate. Thirteen of our fifty 
American states do not have the death penalty; thus a comparison of 
their homicide rate with that of their neighbors can be made. The result 
is inconclusive.

Rhode Island, which has abolished capital punishment, has an al-
most identical rate per thousand population with adjacent Connecticut 
which has the death penalty. But Illinois, with the death penalty, has 
five times the homicide rate of neighboring Wisconsin, which has not 
had capital punishment since 1853. On the other hand, Michigan, an 
abolition state since 1847, has more murders per capita than neighboring 
Indiana, with its death penalty.

The answer seems to be that the law, one way or the other, provides 
no firm answer. The number of killings reflects cultural and economic 
conditions in the respective areas.

It can be argued therefore that the mere passage of a law does not 
necessarily serve as a deterrent. Few killers stop and thoughtfully con-
template the consequences before they act, and many, even if they did, 

168  George Bernard Shaw, “Preface,” in Sidney Webb and Beatrice Potter Webb, 
English Local Government from the Revolution to the Municipal Corporations Act, 
vol. 6, English Prisons Under Local Government (London: Longman, Green, 1906), 
xxix-xxxiv.  Republished separately by Shaw as Imprisonment (1925) and The Crime 
of Imprisonment (1946).
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would find little personal difference between death and a lifetime behind 
bars. Yet there are many instances of robbers who use toy guns, or un-
loaded guns, because they fear the death penalty in the event their esca-
pade turns tragically violent.

There is one argument of those who favor capital punishment that 
is irrefutable. The murderer who is executed cannot kill again. Society is 
permanently safe from him.

Since enactment of the death penalty is a legislative function, we 
must of necessity take heed of public opinion. After all, the public elects 
legislators. The British Parliament, despite the endorsement of Prime 
Minister Margaret Thatcher, recently voted down a proposal for the res-
toration of capital punishment. The Canadian Parliament acted similarly 
last year.

The Canadian experience was interesting. Canada abolished the 
death penalty in 1976 and has not had an execution since 1962. But, de-
spite declining levels of violence, proponents of capital punishment con-
tinued to have strong backing; public-opinion polls consistently showed 
that roughly 7 out of 10 Canadians favored the death penalty. Although 
himself an outspoken opponent of capital punishment, Prime Minster 
Brian Mulroney kept an election promise for an open debate on the issue 
by having his government introduce in the House of Commons a resolu-
tion that would, in principle, have restored the death penalty.

In discussion on the bill, it became evident that the abolitionists ap-
peared more persuasive than the restorationists. Whether due to stricter 
gun-control laws, more comprehensive social programs, less disparity be-
tween wealth and poverty or between black and white, historical absence 
of a Western frontier mentality or the kind of devastation plaguing Ameri-
can inner cities, Canada has had far less violence than the United States.

The argument in Parliament at one time took a moral quality. A 
conservative MP who had at one time favored the death penalty argued 
that “the execution of an individual is an act of violence, and as such it 
can never be moral in a society which supposedly abhors violence. It 
has been demonstrated repeatedly that violence tends to provoke further 
violence.” Members of Parliament were asked whether they wished Can-
ada to be identified in its judicial practices with Iran, South Africa, Saudi 



✯  m o S k  pa p e r S — t H e  d e at H  p e na lt y  1 2 5

Arabia or the Soviet Union, all of which practice capital punishment, or 
with Western European democracies, which don’t.

Major churches and groups forming the Coalition Against the Re-
turn of the Death Penalty staged an effective lobbying campaign and 
distributed a book entitled, “Why kill people who kill people to show 
that killing people is wrong?” In the end, votes went against capital pun-
ishment, 148 to 127.169

What about public opinion in the United States? While it varies with 
revelations of a particularly heinous murder — the Manson or Sirhan types 
— it has been fairly consistent in recent years. Let me get to that subject in 
a rather circuitous route by discussing a case in my jurisdiction.

In 1972 the case of Robert Page Anderson came before the Supreme 
Court of California. He had murdered one man, attempted the murder 
of three others and was given the death penalty. It may seem like a thin 
reed on which to construct an opinion, but Chief Justice Donald Wright 
observed that, while the United States Constitution’s Eighth Amend-
ment prohibits “cruel and unusual” punishment, the state Constitution 
prohibits “cruel or unusual” punishment. Thus, both elements need not 
be found under the state charter, but only one or the other.

Chief Justice Wright’s moving opinion in the Anderson case is a mas-
terpiece of judicial writing.170 He took his forthright stand even though 
it was contrary to the public expressions of then Governor Ronald Rea-
gan who had appointed him.171

He first observed that in assessing the cruelty of capital punishment, 
we are not concerned with the mere extinguishment of life, but in its 
total impact on the individual and on society. While he found that the 
framers of our Constitution recognized the existence of capital punish-
ment in their day, that is not controlling, for we must be concerned, as 

169  Ronald Sklar, “Canada Trusts Parliament, Not Polls on Death Penalty,” Los 
Angeles Times, October 20, 1987.

170  People v. Anderson, 6 Cal.3d 628 (1972).
171  In the published version, this paragraph reads in its entirety, “I highly rec-

ommend a reading of Chief Justice Wright’s moving opinion in People v. Anderson. It 
is a masterpiece of judicial writing; I considered it a privilege to sign it.”
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Chief Justice Warren put it, in “the evolving standards of decency that 
mark the progress of a maturing society.”172

Wrote Justice Wright:

Were the standards of another age the constitutional mea-
sure of “cruelty” today, whipping, branding, pillorying, severing 
or nailing ears, and boring of the tongue, all of which were once 
practiced as forms of punishment in this country, might escape 
constitutional proscription, but none today would argue that they 
are not “cruel” punishments. . . . The framers of our Constitution, 
like those who drafted the Bill of Rights, anticipated that inter-
pretation of the cruel or unusual punishments clause would not 
be static but that the clause would be applied consistently with 
the standards of the age in which the questioned punishment was 
sought to be inflicted.173

He continued: 

The cruelty of capital punishment lies not only in the execution 
itself and the pain incident thereto, but also in the dehumaniz-
ing effects of the lengthy imprisonment prior to execution during 
which the judicial and administrative procedures essential to due 
process of law are carried out. Penologists and medical experts 
agree that the process of carrying out a verdict of death is often 
so degrading and brutalizing to the human spirit as to constitute 
psychological torture. Respondent concedes the fact of lengthy 
delays between the pronouncement of the judgment of death and 
the actual execution, but suggests that these delays are acceptable 
because they often occur at the insistence of the condemned pris-
oner. We reject this suggestion. An appellant’s insistence on re-
ceiving the benefits of appellate review of the judgment condemn-
ing him to death does not render the lengthy period of impending 
execution any less torturous or exempt such cruelty from consti-
tutional proscription.174

172  Trop v. Dulles, 356 U.S. 86, 101 (1957).
173  6 Cal.3d at 647-648.
174  Id. at 649-50.
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. . . .

A punishment as extreme and as irrevocable as death can-
not be predicated upon speculation as to what the deterrent ef-
fect might be if it were actually applied swiftly and with certainty 
upon all who were potentially subject to it. As stated previously, 
in reality today it is neither swift nor certain. Respondent offers 
us no basis upon which to conclude that, as presently adminis-
tered, capital punishment is any greater deterrent to crime than 
are other available forms of punishment.175

. . . .

The brutalizing psychological effects of impending execution 
are a relevant consideration in our assessment of the cruelty of 
capital punishment. The United States Supreme Court recognized 
in Weems v. United States, supra, 217 U.S. 349 at page 372, that “it 
must have come to [the framers of the Eighth Amendment] that 
there could be exercises of cruelty by laws other than those which 
inflicted bodily pain or mutilation.” In Trop v. Dulles, supra, 
356 U.S. 86, in which the United States Supreme Court squarely 
held . . . the psychological impact of the punishment was disposi-
tive. The court there held that …: “There may be involved no phys-
ical mistreatment, no primitive torture. There is instead the total 
destruction of the individual’s status in organized society. It is a 
form of punishment more primitive than torture. . . .”176

After discussing what he saw as a world-wide trend toward abolition 
of the death penalty, Chief Justice Wright closed with these words: 

We have concluded that capital punishment is impermissibly 
cruel. It degrades and dehumanizes all who participate in its pro-
cesses. It is unnecessary to any legitimate goal of the state and is 
incompatible with the dignity of man and the judicial process. 
Our conclusion that the death penalty may no longer be exacted 
in California consistently with article I, section 6, of our Consti-
tution is not grounded in sympathy for those who would commit 

175  Id. at 653.
176  Id. at 650.
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crimes of violence, but in concern with the society that dimin-
ishes itself whenever it takes the life of one of its members. Lord 
Chancellor Gardiner reminded the House of Lords, debating abo-
lition of capital punishment in England: “When we abolished the 
punishment for treason that you should be hanged, and then cut 
down while still alive, and then disemboweled while still alive, 
and then quartered, we did not abolish that punishment because 
we sympathised with traitors, but because we took the view that it 
was a punishment no longer consistent with our self respect.” (268 
Hansard, Parliamentary Debates (5th Series) Lords, 43d Parl., 
First Sess., 1964-1965 (1965) p. 703.)177

Since the Wright Court had found capital punishment offended the 
state Constitution, the state Legislature could not merely reenact a capital 
punishment statute. But public opinion was loud and clear. By an initiative 
measure, the voters at the very next election amended the state Constitu-
tion to provide, with unmistakable clarity: “The death penalty provided 
for under . . . [previous] statutes shall not be deemed to be, or to consti-
tute, the infliction of cruel or unusual punishments within the meaning 
of Article 1, Section 6 nor shall such punishment for such offenses be 
deemed to contravene any other provision of the constitution.” Ironically, 
that provision was added to the section on individual rights.178

As indicated previously, my purpose in relating this detail is to un-
derscore the popular feeling in the United States in favor of the death 
penalty. Public opinion polls consistently reveal two-to-one, or even 
larger majorities, in favor of the extreme punishment, and the margin 
grows even wider after heinous offenses are reported in the public press. 
Opponents are unpersuasive when they argue that the principal nations 
adhering to the death penalty are the communist bloc and military dic-
tatorships, that most western democracies have now abolished that pun-
ishment. The voting public sees the extreme penalty as a means of pro-
tecting society, particularly in light of the statistical increases in urban 
violent crime.  

177  Id. at 656.
178  California Constitution, article I, section 27.
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Finally, we must be cognizant of the effect of capital punishment on 
the judiciary and the judicial process. It requires an inordinate amount 
of time, resources and concern.

Barrett Prettyman, Jr., a distinguished court observer, published 
a book a number of years ago entitled Death and the Supreme Court. 
While his purpose was to discuss a number of dramatically interesting 
cases, he did reach some conclusions and offered a number of quotations 
from justices.179 He wrote: 

Those who have watched the Court at work know the burden 
that each Justice carries in a death case. It is the one case in which 
he feels the full impact of both his responsibility and his fallibil-
ity. It is the case he takes to meals and to bed; it is the case that 
lingers on his mind long after it is decided. It finally drops away 
only because another death case, equally troublesome, has taken 
its place.

Because the Justices generally write in restrained, unemotion-
al terms, it is difficult to document their concern. Nevertheless, 
there is an undercurrent running through their majority, concur-
ring and dissenting opinions over the years, no less discernible 
because guarded and judicial in tone. Statements such as these:

Mr. Justice Miller (1890): “Nor can we withhold our convic-
tion of the proposition that when a prisoner sentenced by a court 
to death is confined in the penitentiary awaiting the execution of 
the sentence, one of the most horrible feelings to which he can be 
subjected during that time is the uncertainty during the whole of 
it, which may exist for the period of four weeks, as to the precise 
time when his execution shall take place.”180

Mr. Justice Black (1940): “Due process of law, preserved for 
all by our Constitution, commands that no such practice as that 
disclosed by this record shall send any accused to his death.”181

179  Barrett Prettyman, Jr., Death and the Supreme Court (New York: Harcourt, 
Brace & World, 1961), 309-311. The citations shown here for the various quotations 
do not appear in Prettyman’s book.

180  In re Medley, 134 U.S. 160, 172.
181  Chambers et al. v. State of Florida, 309 U.S. 227, 241.
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Mr. Justice Frankfurter (1948): “The statute reflects the move-
ment, active during the nineteenth century, against the death 
sentence. The movement was impelled both by ethical and hu-
manitarian arguments against capital punishment, as well as by 
the practical consideration that jurors were reluctant to bring in 
verdicts which inevitably called for its infliction.”182

Mr. Justice Reed (1948): “In death cases doubts such as those 
presented here should be resolved in favor of the accused.”183

Mr. Justice Frankfurter (1952): “Even though a person be the 
immediate occasion of another’s death, he is not a deodand to be 
forfeited like a thing in medieval law.”184

Mr. Justice Clark (1953): “Human lives are at stake; we need 
not turn this decision on fine points of procedure or a party’s 
technical standing to claim relief.”185

Mr. Justice Black (1953): “This would be a strange argument 
in any case but it seems still stranger to me in a case which in-
volves matters of life and death. . . . I cannot believe . . . that if the 
sentence of a citizen to death is plainly illegal, this Court would 
allow that citizen to be executed on the grounds that his lawyers 
had ‘waived’ plain error. . . . I have long thought that the practice 
of some of the states to require an automatic review by the highest 
court of the state in cases which involve the death penalty was a 
good practice.”186

Mr. Justice Douglas (1953): “It is also important that before we 
allow human lives to be snuffed out we are sure — emphatically 
sure — that we act within the law. If we are not sure, there will be 
lingering doubts to plague the conscience after the event.”187

These are voices of deep concern. . . .
Today, when state courts refuse to act, the Supreme Court 

of the United States stands as a last bulwark against many such 

182  Andres v. United States, 333 U.S. 740, 753 (Frankfurter, J. dissenting).
183  Id. at 752.
184  Leland v. State of Oregon, 343 U.S. 790, 803 (Frankfurter, J., dissenting).
185  Rosenberg v. United States, 346 U.S. 273, 294 (Clark, J., concurring).
186  Id. at 299-301 (Black, J., dissenting).
187  Id. at 321 (Douglas, J., dissenting; appendix: Application for a Stay).
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 outrages. And its task in due process cases is exceedingly complex; 
it cannot simply apply rigid standards and mechanical rules. As 
extraordinary as it may seem in this age of centralization and col-
lectivism, of wars and threats of wars, of population explosions, 
breakaway science, and the emphasis on social utility — in this 
frightening time of cheap life — the fact is that an active ingredi-
ent in the workings of one branch of the most powerful govern-
ment on earth is compassion. Compassion for the fate of solitary 
people, of desperate, lonely, untutored, and disturbed people. 
Compassion for human life regardless of its extrinsic worth.

Is this feeling shared in varying degrees by all judges and all courts, 
or merely by those affected by some fastidious squeamishness or private 
sentimentalism? I hope it is, I hope we are ever alert to enhance human 
dignity through the protection of human life.188

What conclusion can be drawn from all this discussion? The dis-
maying possibility is that we can draw no firm conclusion. This may be 
inferred from the candid admission of Chief Justice Burger in Lockett 
v. Ohio that “[t]here is no perfect procedure for deciding in which cases 
governmental authority should be used to impose death.”189 That raises 
a serious moral query: whether a civilized society should proceed with 
executions when it has only imperfect procedures for determining which 
of its members it will deliberately put to death. The people, according 
to all available indicia, answer that question affirmatively. The courts 
merely seem to say, perhaps.

I recall the concluding paragraph of a small book on capital punish-
ment by Professor Thorsten Sellin in 1967: 

If an intelligent visitor from some other planet were to stray to 
North America, he would observe, here and there and very rarely, 
a small group of persons assembled in a secluded room who, as 
representatives of an all-powerful sovereign state, were solemnly 
participating in deliberately and artfully taking the life a human 

188  In this paragraph, Justice Mosk paraphrases Prettyman’s two final remain-
ing paragraphs.

189  438 U.S. at 605.
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being. Ignorant of our customs, he might conclude that he was 
witnessing a sacred rite somehow suggesting a human sacrifice. 
And seeing our great universities and scientific laboratories, our 
mental hospitals and clinics, our many charitable institutions, and 
the multitude of churches dedicated to the worship of an executed 
Saviour, he might well wonder about the strange and paradoxical 
workings of the human mind.190

*  *  *

ii.  MY tH: onlY K iller S a r e exeCUted191

Until recently no case in modern jurisprudential history received 
the extravagant expenditure of ink and public attention that was 

given to Caryl Chessman five decades ago. His conviction and impend-
ing execution became a cause célèbre from the courtrooms of California 
to the chambers of the Vatican. Petitions were circulated and demonstra-
tions were held in countless cities and in most of the capitals of the Free 
World.

Though the case originated in the administrations of two of my pre-
decessors, ultimately it fell to my lot as attorney general of California to 
resist all of Chessman’s numerous appeals and to assure that the trial 
court judgment of death be carried out. That I was successful brings no 
glow of satisfaction to me today.

It was Chessman’s misfortune to be convicted in 1948 and not in 
1969. For, ironically, I was the author of an opinion as a justice of the 
California Supreme Court in that latter year that would have made the 
Chessman execution impossible. But by then he was very dead, the judg-
ment having been irrevocably carried out by the sovereign State of Cali-
fornia.192

190  Thorsten Sellin, “The Inevitable End of Capital Punishment,” in Thorsten 
Sellin, ed., Capital Punishment (New York: Harper and Row, 1967), 253.

191  This paper is based on a typed manuscript prepared by Justice Mosk. It has 
been edited for publication. All footnotes are provided by the editor.

192  People v. Daniels, 71 Cal.2d 1119.
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Mention the name Chessman today and inevitably the reply will be 
something like this: “Well, perhaps he should not have been executed 
because of technicalities. But, after all, he was a cold-blooded murderer 
. . . .” What few people recall is that Chessman was not a murderer. While 
he committed many heinous offenses, he took no lives. Yes, California 
executed a man for offenses other than murder.

Chessman’s technique was to place red cellophane over the spotlight 
on his automobile, thus simulating a police vehicle. In that manner he 
gained the attention of young couples romancing in isolated locales, af-
ter which at gunpoint he would rob the male and remove the female to 
another site for purposes of rape and robbery. He became known as the 
“red-light bandit.” While convicted of seventeen counts of robbery and 
kidnapping, only two of the charges resulted in a sentence of death. Un-
der the then existing law, one who kidnapped for robbery, with infliction 
of bodily harm, was subject to the extreme penalty.

To most people kidnapping has a different connotation. Indeed, 
the California penal code defines kidnapping as the forcible taking of a 
person out of the country, the state, the county or into another part of 
the same county, and refers to ransom, extortion or robbery. Reading 
the law narrowly, many prosecutors would charge ordinary holdup men 
with kidnapping, in addition to robbery, if they compelled a grocery 
clerk to move from the counter to the cash register. That, they contend-
ed, was involuntary movement from one part of the county to another. 
The Supreme Court of California invoked in one Chessman appeal the 
apothegm that it “is the fact, not the distance, of forcible removal which 
constitutes kidnapping in this state.”193

The state high court cited cases which upheld kidnapping convic-
tions for forcing a victim to cross the street to enter an automobile, to 
be dragged from the sidewalk to the adjacent house, to be taken from 
the front of the house to the roof of the same house, to be taken from 
the living room to the bedroom of the same house. The Court main-
tained that “[w]here asportation is charged, the distance removed is not 
 material. . . .”

193  People v. Chessman, 38 Cal.2d 166, 192 (1952).
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In 1969 I was on the Supreme Court of California, and up to us came 
the case of Gene Daniels and Archie Simmons. They had been convicted 
of a series of rapes, robberies and kidnappings on and near the campus 
of the University of Southern California. In the course of their depreda-
tions, they had moved three young women about their rooms for dis-
tances of eighteen feet, five or six feet, and thirty feet, respectively. On 
Chessman case authority, they were given the death penalty.

For the Court, I reexamined the whole concept of distance in re-
lation to the statutory requirement of movement from one part of the 
county to another. Conceding that any definition in terms of inches, feet 
or miles would be arbitrary, I concluded that reasonableness had to be an 
element of the definition of movement.

Is reasonableness an uncertain requirement? Not so, we pointed out: 
the law is replete with instances in which a person must, at his peril, 
govern his conduct by such nonmathematical standards as “reasonable,” 
“prudent,” “necessary and proper,” “substantial.”

Indeed, a wide spectrum of human activities is regulated by such 
terms: thus, one man may be given a speeding ticket if he overestimates 
the “reasonable or prudent” speed to drive his car in the circumstances, 
while another may be incarcerated in state prison on a conviction of will-
ful homicide if he misjudges the “reasonable” amount of force he may use 
in repelling an assault. While there is no formula for the determination 
of reasonableness, standards of this kind are not impermissively vague, 
provided their meaning can be objectively ascertained by reference to 
common experiences of mankind.

After analyzing authorities from various parts of the country, I 
concluded on behalf of our Court that kidnapping may not be charged 
against a defendant if the movements of the victim are merely incidental 
to the commission of the underlying robbery and do not substantially 
increase the risk of harm over and above that necessarily inherent in 
the crime of robbery itself. Thus, if a robber or rapist does no more than 
move his victim around the inside of the premises in which he finds 
him — whether a residence, a place of business, or other enclosure — 
or even if outside of the premises, moves one only a short distance in 
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 consummation of the underlying offense, his crime will be robbery, or 
rape, or both, but not kidnapping.

It was the kidnapping for robbery, with bodily harm, that resulted in 
a death penalty being imposed on Caryl Chessman. Under the  Daniels 
doctrine, unless the movement had been substantially more than re-
quired for commission of the underlying offense, Chessman would not 
have been given the death sentence. Indeed, subsequent to the Daniels 
decision, the California Legislature repealed the death provision for the 
crime of kidnapping altogether.

All of the foregoing was too late for Chessman. He had gone to his 
uncertain reward. This was a melancholy chapter in the country’s legal 
history for still other reasons.

When Caryl Chessman committed his crimes, mostly against wom-
en, and when he was apprehended and originally tried in court, he was 
an ignorant, arrogant, abusive, intolerable person with few, if any, re-
deeming qualities. During his years in confinement he educated himself, 
studied law and literature, became literate and articulate. He wrote many 
of his own appellate briefs — they were intelligible and rational — and 
wrote and had published four books. In short, if the purpose of penal 
confinement is rehabilitation — a concept with which some people quar-
rel these days — Caryl Chessman had achieved a remarkable degree of 
rehabilitation. Even if confined for the rest of his natural life, he might 
well have contributed more to American letters.

Chessman’s fourth book was a novel about the violence of boxing, 
entitled, The Kid Was a Killer. In a foreword a distinguished psychiatrist 
declared that it was remarkable a man on death row, facing death mo-
mentarily, could write so forcefully and dispassionately about the vio-
lence that lurks in the heart of every person. In his epilogue to the novel, 
Chessman wrote: 

Remember: The protagonist of the story, the kid, was a killer. That 
was and is the simple, stark fact; that was and remains my point 
in authoring the type of novel I did. I wanted to examine violence 
— its meaning, its psychological roots, its social implications — in 
dramatic terms. If I succeeded to any degree, the thrust and power 
of the story derives from its rawness, its unprettied crudities. The 
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title squares with the unfortunate tendency of the public to over-
simplify both the genesis and motivation of the disturbed, anti-
social personality which, whether with a gun or boxing gloves, 
violently expresses its rebellion, its sickness.194

It seems apparent that the Caryl Chessman who committed vio-
lent robberies and rapes was not the same Caryl Chessman who was a 
thoughtful, provocative literary figure. Unfortunately, not merely the 
former, but the latter as well, have been executed.

*  *  *

iii .   froM tHe SH a doW of de atH  
to Pen Pa l 195

S tanding before me one day in the 1950s — I was then a trial judge in 
the Superior Court of Los Angeles County — was a tall, thin, well-

groomed young man in his late twenties, charged with a brutal murder. 
If there is such a thing as a typical murderer, it was obviously not this 
defendant. He could have been an upwardly mobile professional — a 
yuppie of the 1980s — for he was serious in mien, rather handsome in an 
antiseptic way, although his coloring was the drab grey that is an inevi-
table by-product of jail confinement during the several months prior to 
trial. He faced a potential death penalty.

I was acutely aware of the most awesome responsibility imposed on 
a judge who must sentence a defendant to death. If we truly believe that 
only God renders such irrevocable decisions as life and death, then the 
judge who makes the pronouncement of the ultimate penalty is in fact 
playing God. He is ordering the elimination of a human being.

During the selection of a jury to try a defendant on a capital charge, 
the probing by the competing attorneys into the inner recesses of the 

194  Caryl Chessman, The Kid was a Killer (Greenwich, Conn.: Fawcett Publica-
tions, 1960), back cover.

195  This paper is based on a typed manuscript prepared by Justice Mosk and 
to which he gave the alternate title, “Myth: Rehabilitation of Criminals Never Suc-
ceeds.” It has been edited for publication.
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minds of the prospective jurors is itself a fascinating exercise. A  venireman 
who tells the attorneys that he does not believe he can impose the death 
penalty is frequently asked, “What if you had Adolf Hitler before you as 
a defendant, or Charles Manson, could you bring yourself to join your 
fellow jurors to vote for death?” Some judges will not permit hypotheti-
cal questions of that kind, but many will allow them. Rare indeed is the 
prospective juror who will respond that, because of his philosophical op-
position to the penalty of death, he would be compelled to spare Hitler 
and Manson. It suggests that there are few purists is this society of ours, 
that perhaps everyone has his price.

The first degree murder case of the clean-cut young man proved to 
be one of the most dramatic cases I heard as a trial judge, and ultimately 
I had the duty of imposing a sentence of death on the defendant whom 
the jury had found guilty as charged. The case had all the overtones of 
intrigue, love, sex, hate, rejection, frustration and finally violence.

John Crooker had graduated from a comparatively small liberal arts 
college on the West Coast and enrolled in law school in the Los Ange-
les area. To finance his schooling, he took a job as a butler-handyman 
for Norma McCauley, an attractive and wealthy young divorcee. The job 
provided him with living accommodations and sufficient compensation 
to pay for his tuition, books and personal needs. It was a fortunate ar-
rangement for a law student.

Fate and cupid intervened: a romance developed between the stu-
dent and the divorcee. The two frequently slipped out to obscure little 
bars where they were unlikely to be seen, a necessity, since she was part 
of an affluent social set. It would not do for a socialite to be observed out 
on the town with the help.

This conduct continued for some months, until Norma finally tired 
of the surreptitious romance and determined to break it off completely. 
Not only did the romance come to an end, but the employment and liv-
ing arrangement terminated as well. Crooker was unceremoniously or-
dered out of the house. He left, despondent as he felt his secure world 
crumbling, his opportunity for an education and to become a lawyer 
endangered.
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He brooded about his fate for a week or so. Then one night he deter-
mined to make one last effort to persuade Norma to resume their rela-
tionship. He took a taxi to her home, observed that she was not at home 
and let himself in with a key which he had retained. Some hours later 
Norma returned home with a date; the two came inside and had a few 
nightcaps. Meanwhile Crooker hid in a closet.

When the date left, Crooker came out and confronted Norma. They 
talked. She then committed an unpardonable sin: it was late, she was 
tired and fell asleep while he was professing his undying love. Enraged, 
he went into the kitchen, seized a large butcher knife and stabbed her 
to death. He walked home, throwing the knife into some impenetrable 
brush. It was never found.

Since there was no evidence of a forced entry into Norma’s home, 
suspicion focused on Crooker almost immediately. The tell-tale evidence 
was unusual. It seems that during the hour or more that he hid in the 
closet, while waiting for the date to leave, he had to relieve himself. He 
did so in a jar which was left on the closet shelf. The jar, later discovered 
containing urine and his fingerprints on the glass, was difficult to ex-
plain away.

Nevertheless, at trial Crooker denied his guilt. A confession made to 
the police, he asserted, had been compelled by police brutality. This was 
unconvincing both to me and to the jury, although the police did employ 
some persuasive tactics that have been disapproved in United States Su-
preme Court opinions rendered subsequently. I believed the confession 
was essentially voluntary, for the investigating officers did not obtain it 
by mere interrogation, with a stenographer writing down questions and 
answers. The police gave Crooker a pad and pencil, and told him to de-
scribe in his own words and in his own hand what happened. Thus, there 
was a full and complete confession in handwriting by a defendant who 
was above average in intelligence and who fully appreciated the conse-
quences.

Crooker employed a bright and able young attorney to defend him. 
His tactic was to enter a complete denial, and his counsel insisted to the 
jury that his client was innocent, but if the jury disbelieved him, the jurors 
were to order him to be put to death rather than to impose a life  sentence. 
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Crooker assertedly preferred to forfeit his life rather than to spend count-
less years in confinement. The jury accepted the challenge and returned a 
sentence of death, which I thereafter ordered to be imposed.

By the time all the appeals were completed and the conviction af-
firmed — the case ultimately went to the United States Supreme Court 
— I had been elected attorney general of California and Edmund G. (Pat) 
Brown had been elected governor. Whether or not his trial declarations 
were a tactic, or he changed his mind, Crooker finally made a plea for 
executive clemency, and Pat Brown commuted the death sentence to life 
imprisonment. I expressed no objection, for I believed this crime, al-
though heinous, was an act of blind passion that was out of character and 
unlikely to ever be repeated. I had also learned that he was undergoing 
psychiatric assistance in prison and was apparently responding well.

Now — a long passage of time, more than dozen years. Opening my 
mail one day, I found a formal announcement of an impending cere-
mony. I was invited to the marriage of Valerie to Mr. John Crooker at a 
named time and place. That was my first knowledge that Crooker was 
apparently out of prison and on parole. I declined the wedding invita-
tion, but dropped the newlyweds a brief note wishing them well.

The following Christmas my wife opened the holiday greeting cards 
we had received and there was one from Mr. and Mrs. John Crooker. 
Thoughtful perhaps, but my wife was particularly concerned about the 
Hallmark-type message: “You are always in my thoughts.” As the judge 
who once formally sentenced the man to die in the San Quentin gas 
chamber, I was not particularly elated at always being in his thoughts.

Nothing untoward ever occurred. Indeed, every Christmas thereaf-
ter, right up to the present, I have received a holiday greeting from John 
Crooker and his wife.

The handwritten message on the greeting card one year was par-
ticularly poignant. It read something like this: “I thought you would be 
pleased to know that Valerie and I have bought a house. It is the first 
home I have ever owned. I have been promoted by my employer in the 
Bay Area of California and am now earning a guarantee of $25,000 per 
year. Things are really going well for us. I wish you continued success in 
your career.”
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Thus, the saga of John Crooker, murderer, one-time occupant of 
death row at San Quentin: apparently he has made good as a law-abiding 
member of society. It can be argued that the purpose of our criminal 
laws — rehabilitation of a criminal — was fulfilled in this case. Obvi-
ously, that would not have been possible if the lethal pellets had been 
dropped while this defendant was strapped to the chair in San Quen-
tin’s green gas chamber. And it would not have been possible were it not 
for the compassion of a governor. Pat Brown — the original Governor 
Brown — was that type of human being.

*  *  *
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exPl a ining tHe lega l SYSteM

Justice Mosk was a partisan for the American tradition of justice — com-
mencing with the Bill of Rights and extending to each level of the legal 
system.  The liberties assured by that tradition are the theme underlying 
virtually all of his speeches and articles.  He found in his various official 
roles, over the course of fifty years, the obligation and the opportunity to 
explain the American tradition of justice to hundreds of audiences.  On 
specific occasions, he addressed that theme directly.  

The first paper that follows is a speech to an international legal orga-
nization in which Justice Mosk discusses the Rule of Law as an ideal that 
is realized by the American Bill of Rights.  The two subsequent papers ex-
emplify his many speeches to lay audiences in civic, religious, and service 
organizations on the operation of the American legal system.

*  *  *

i.  HoW Sa fe iS tHe rUle of l aW?196

In 1983 I was invited to address an international group of lawyers and 
judges at Belgian House, Hebrew University, Jerusalem, on the subject 

of the Rule of Law, and how secure it is today on this planet of ours.

196  Justice Mosk delivered a version of this paper as a speech at the International 
Council Meeting of the Association of Jewish Lawyers and Jurists, Jerusalem, Oct. 
3, 1983. It was published as, “Address by Justice Stanley Mosk of the Supreme Court 
of California …” in Bulletin of the International Association of Jewish Lawyers and 
Jurists 32 (Winter 1983-84), 7-10. The version presented here is that of a typed manu-
script prepared by Justice Mosk, to which he gave the alternate titles, “Myth: The Rule 
of Law is Inviolate” and “Myth: The Rule of Law is Safe in the World.” It has been 
edited for publication. All footnotes are provided by the editor. 

The typed manuscript differs from the published version in its introduction and 
occasional stylistic revisions. Justice Mosk also added a number of handwritten revi-
sions to the typed manuscript that serve to: clarify the intent of a few passages; render 
gender-neutral most of his masculine usages; and deemphasize the Jewish aspects of 
the speech by deleting sections at the end quoted from Sir Arthur Goodhart’s 1947 
Lucien Wolf Memorial Lecture, “Five Jewish Lawyers of the Common Law.” Substan-
tive changes are noted individually.



1 4 2  c a l i f o r n i a  l e g a l  H i S t o ry  ✯  V o l u m e  4 ,  2 0 0 9

My conclusion was that the answer depends largely on geography. If 
one’s feet are firmly planted in the soil of the United States, the United 
Kingdom, Canada, Australia, New Zealand, Scandinavia, most of West-
ern Europe, Israel, or Costa Rica, he may feel confident that his rights 
under constitutional government or its equivalent will be protected.

But if one lives under a military regime, so many of which have pro-
liferated in other parts of the world, political activity and exercise of free 
speech will undoubtedly jeopardize his freedom, his future security and 
perhaps his very life. Even a lawyer who undertakes to represent one ac-
cused of opposing a repressive regime is himself subject to discipline.

Thus, from a broad worldwide perspective, we cannot be sanguine 
about the status of the Rule of Law in these forthcoming years of the twen-
ty-first century.197 John Milton, in the seventeenth century, said that “[n]
one can love freedom heartily but good men; the rest love not freedom, but 
license.” The basic conflict today is not between freedom and anarchy, but 
between freedom and tyranny. To me, freedom depends on maintenance 
of a Rule of Law.

Perhaps at the outset I should define my concept of the Rule of Law. 
Each of us may see that Utopian goal in a different light: to some extent its 
boundaries are in the eye of the beholder.

As said by a distinguished British scholar, Dean Ronald Graveson 
of King’s College [London], “The house of law is the home of all man-
kind. . . . It has sheltered society since the human race began and still per-
forms its ancient task. . . . Law deals with men and women. It governs their 
behaviour, their relations, their acquisition and use of things.”198

Law is not a primary science; it does not exist for an independent, self-
sufficient purpose, but only as a means of achieving purposes secondary 
to itself. It is designed to insure the existence of an organized society and, 
indeed, the survival of that society.

197  Justice Mosk revised his typed manuscript in handwriting to read, “in these 
forthcoming years of the twenty-first century,” instead of the original typewritten 
phrase, “in these concluding years of the twentieth century,” whereas the published 
version of the speech reads only, “circa 1983.”

198  Ronald Harry Graveson, “The House of Law,” in Roscoe Pound et al., eds., Per-
spectives of Law: Essays for Austin Wakeman Scott (Boston: Brown Little, 1964), 131.
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It has been said that law and justice are not necessarily synonymous, 
and to some extent that is true. Unfortunately, there are occasional inci-
dents in which the application of law without the exercise of compassion 
results in a tragic injustice. Yet, over the long run, employment of the law 
fairly and impartially brings about a just and peaceable termination of 
controversies.

It has also been argued that law and morality are not coextensive, and 
again, to some extent, this is true. In the creation of a legal society, mor-
als probably play no conscious role. Yet we must recall that law is man-
made and man is basically a moral creature, so inevitably, morals affect 
law through the processes of the human intellect, whether creating law in 
the legislative arena, executing law in the executive branch of government 
or interpreting the law in the judiciary.

Basically, there are three external forces that are employed to govern 
human conduct: religion, custom and law.

Religion posits a divine scheme to which man must conform. While it is 
largely subjective, its orderliness manifests itself objectively in a duty to obey.

Custom is somewhat ethereal and often difficult to define or rational-
ize. Yet conformity with accepted custom is consistent with an orderly 
society, and with man’s innate desire for the approval of his fellow man. 
The sanction of community disapproval is strong.

Law is the most effective tool of society’s need for order and orderly 
processes. There are essentially four elements of law. First, there must be 
an authority competent to formulate rules of general application. Second, 
there must be an effective means of promulgating the rules so that they 
are universally recognized and generally understood. Third, there must be 
an established means of applying law. And fourth, there generally must be 
some sanction to induce obedience and to deter disobedience.

The Rule of Law is obviously closely related to liberty. It involves the 
notion of a legal system, which is a coercive order of public rules addressed 
to rational persons for the purpose of regulating their conduct and pro-
viding the framework for social cooperation. When these rules are just, 
they establish a basis for legitimate expectations. They constitute grounds 
upon which persons can rely on one another and rightly object when their 
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expectations are not fulfilled. If the bases of these claims are unsure, so are 
the boundaries of [a] person’s liberties.

A system of rules addressed to rational persons to organize their con-
duct concerns itself with what they can and cannot do. It must not impose 
a duty to do that which cannot be done. Laws and commands are accepted 
as laws and commands only if it is generally believed that they are capable 
of being obeyed and executed. This precept expresses the requirement that 
a legal system should recognize impossibility of performance as a defense, 
or at least as a mitigating circumstance. It would be an intolerable burden 
on liberty if the liability to penalties was not normally limited to actions 
within our power to do or not to do.

The Rule of Law also implies the precept that similar cases be treated 
similarly. Men could not regulate their actions by means of rules if this 
were not followed. The theory that like decisions be given in like cases 
significantly limits the discretion of judges, administrators and others in 
authority.199

The concept that there is no offense without a law, and the require-
ments the law implies, also follow from the idea of a legal system. This 
theory demands that laws be known and expressly promulgated, that their 
meaning be clearly defined, that statutes be general both in statement and 
intent and not be used as a way of harming particular individuals, that at 
least the more severe offenses be strictly construed, and that penal laws 
should not be retroactive to the disadvantage of those to whom they apply. 
These requirements are implicit in the notion of regulating behavior by 
public rules. For if statutes are not clear in what they enjoin and forbid, the 
citizen does not know how he or she is expected to behave.

Under a Rule of Law, a person charged with a criminal offense is en-
titled to know in advance the nature of the charges and to have adequate 
time in which to prepare his defense. He is entitled to have his cause heard 
before an impartial tribunal — whether judge or jury — and to confront 
his accusers and adverse witnesses for purposes of cross-examination. He 
is entitled to be represented by competent counsel, and today a new right 
has emerged: if one is indigent in a criminal case, he is to have counsel 

199  The word “administrators” was added in handwriting by Justice Mosk to his 
typed manuscript.
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 appointed by the court at [the] expense of the state.200 Finally, any deci-
sion by the impartial tribunal must be based on competent evidence.

I do not intend to be chauvinistic, but to me the Rule of Law is vir-
tually synonymous with the provisions of our American Bill of Rights. 
Any country that faithfully adheres to the simple but eloquent guarantees 
stated in our remarkable eighteenth-century document is a country that 
respects the Rule of Law.

A Rule of Law is one that imposes restrictions on the powers of govern-
ment and assures the maximum liberty for individuals. Thus, our Bill of 
Rights guarantees a speedy and public trial for an accused, representation 
by counsel, process for obtaining witnesses, a trial by jury, no excessive 
bail or fines. Our Bill of Rights prohibits the seizure of private property 
without due process of law, forbids unreasonable searches and seizures, 
prevents double jeopardy, and denies the government to compel one to be 
a witness against himself (self-incrimination).

Undoubtedly the greatest guarantee in a Rule of Law is the assurance 
that each individual may speak and write freely, may practice his religion 
and the beliefs of his conscience without interference, and that he may 
assemble freely with his fellow citizens for any peaceable purpose and to 
petition his government for a redress of grievances.

These are all rights provided without the benefit of a written consti-
tution in common law countries, but they are specifically defined in our 
American national charter and repeated in charters of the fifty states that 
comprise the United States.

In this day of mass production, international business operations and 
cartels, I believe the Rule of Law also embraces protection for the individ-
ual entrepreneur against giant predatory competitors. In our country and 
most of the states,201 this means effective antitrust laws to prevent overt 
actions designed to destroy competition and to create monopoly control 
of products or services. Restraints of trade are deemed as offensive as the 
common law restraints upon alienation.

200  The words “in a criminal case” were added in handwriting by Justice Mosk 
to his typed manuscript.

201  The words “most of the states” were added in handwriting by Justice Mosk to 
replace the words “a number of others” in his typed manuscript.
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The Rule of Law, which frowns on contracts of adhesion, must also 
prevent rule by economic buccaneers over business enterprises that suffer 
unequal bargaining power. I suggest such protection is an essential ele-
ment in preserving an economic system that serves the welfare of society.

In addition to all the foregoing, a new aspect to a Rule of Law is de-
veloping. This is based on the obvious theory that all of us are consumers 
— consumers of products and services — and that we have a fundamental 
right to be treated fairly and with respect for our health and wellbeing. 
This is an area that applies both nationally and internationally, for the ava-
rice and deception practiced by some producers and distributors, and the 
gullibility of users of products, do not pause at national boundaries.202

Consumer frauds are particularly evident in three fields: food, infant 
health and nutrition, and pharmaceutical products. These problems can be 
attacked if the will to do so exists. Some years ago when I was the state attor-
ney general for California, I created divisions in my office to deal with these 
problems by using our fraud statutes and our state antitrust laws. We took on 
some industrial and commercial giants, and justice ultimately prevailed.

In 1969, the International Co-operative Alliance adopted an International 
Declaration of Consumer Rights which covers matters of special concern to 
consumers in developing countries. These rights are the assurance of: 

(a) A reasonable standard of nutrition, clothing and housing;
(b) Adequate standards of safety and a healthy environment, free 

from pollution;
(c) Access to unadulterated merchandise at fair prices and with 

reasonable variety and choice;
(d) Access to relevant information on goods and services and to 

education on consumer topics; and
(e) Influence in economic life and democratic participation in its 

control.

Finally, the Rule of Law depends on an independent judiciary. A com-
mittee of experts organized by the International Association of Penal Law 

202  Justice Mosk revised his typed manuscript in handwriting to read, “applies 
both nationally and internationally,” instead of, “applies to both the have and have-
not nations.” 
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and the International Commission of Jurists met in Siracusa, Sicily, in 
1981, to formulate draft principles on the independence of the judiciary.203 
The participants comprised distinguished judges and other jurists repre-
senting different regions and legal systems. They came from Africa, Asia, 
America, and Eastern and Western Europe.

The result of their work was a draft of principles on independence of 
the judiciary. The preamble of the draft noted:

The Universal Declaration of Human Rights (Art. 10) and the In-
ternational Covenant on Civil and Political Rights (Art. 14 (1)) 
proclaim that everyone should be entitled to a fair and public 
hearing by a competent, independent and impartial tribunal es-
tablished by law. An independent judiciary is indispensable for 
the implementation of this right.

They then proceeded to define independence of the judiciary. It means, 
they declared:

(1) That every judge is free to decide matters before him in ac-
cordance with his assessment of the facts and his understanding 
of the law without any improper influences, inducements, or pres-
sures, direct or indirect, from any quarter or for any reason, and

(2) That the judiciary is independent of the executive and leg-
islature, and has jurisdiction, directly or by way of review, over all 
issues of a judicial nature. 

If, as indicated earlier, the Rule of Law is in jeopardy in many parts of 
the world, what do we do about it? This leads to my conclusion: that those 
of us with a heritage of respect for the dignity of man have a continuing 
responsibility to protect and perpetuate the Rule of Law in every part of 
the globe where our voices can be heard.

The Anglo-American common law has been one of the major forces of 
modern civilization and has kindled the Rule of Law.204 Some years ago, 
in an address to New York lawyers, [future] Justice Cardozo said:

203  Draft Principles on the Independence of the Judiciary (“Siracusa Princi-
ples”), Syracuse, Sicily, May 25-29, 1981.

204  This sentence was added in handwriting by Justice Mosk to his typed 
manuscript to generalize a (deleted) quotation from Sir Arthur Gilbert on Jewish 
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The tradition, the ennobling tradition, though it be myth as well 
as verity, that surrounds as with an aura the profession of the law, 
is the bond between its members and one of the great concerns of 
man, the cause of justice upon earth. Like the old charter extorted 
by the barons, the body of our law when we read it line upon line 
may smack of mere antiquities, the customs of a vanished past. 
The myth, however, is still there, the myth of a great bible, the 
myth of mighty tablets hewn and hammered out by successive 
generations of advocates and judges under the imperious drive of 
a passion to shape the forms of justice.205

This passion to shape the forms of justice must remain one of the 
dominant forces in the life of those who cherish the Rule of Law.206

*  *  *

ii.  tHe a natoMY of a n oPinion207

The media announce that a state Supreme Court opinion was ren-
dered on a subject of considerable public interest. The prevailing, 

or majority, view was expressed by one justice, a contrary, or dissenting, 
conclusion was declared by another justice. Of the seven members of the 
state high court, why did those two — and not the other five — write the 
opinions?

The internal processes of appellate courts have been somewhat of a 
mystery not only to the public but generally to members of the bar. That is 
partly due to the fact that the judicial function, particularly at the higher 

 contributions to common law (see note 1).
205  Benjamin Nathan Cardozo, “Faith in a Doubting World,” address to the New 

York County Lawyers Association at a dinner in honor of then Chief Judge Cardozo, 
Dec. 17, 1931, in Margaret E. Hall, ed., Selected Writings of Benjamin Nathan Cardozo 
(New York: Fallon Publications, 1947), 105.

206  This sentence originated as the concluding statement quoted from Sir Ar-
thur Goodhart (see note 1), but was rephrased by Justice Mosk with handwritten 
revisions into his own concluding statement. 

207  This paper is based on a typed manuscript prepared by Justice Mosk, to 
which he gave the alternate title, “Myth: Court Opinions are Impulsively Reached.” It 
has been edited for publication. All footnotes are provided by the editor.
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levels, has always been regarded with a measure of awe. As conceived in 
the days of emperor Justinian in ancient Rome, and perpetuated in the 
Anglo-American tradition, the judiciary has been deemed one of the vital 
elements of organized society and of government under law, but shrouded 
in secrecy as to internal operations.

The judiciary is divided into two basic components. The first is the 
trial court. That is the arena in which the opposing litigants clash before 
a judge or jury and present by means of personal testimony and witnesses 
their respective versions of the facts in dispute. The second is the appel-
late court to which an appeal may be taken by the losing party in the trial. 
Most states have two levels of appellate courts: an intermediate tribunal, 
in which a hearing is a matter of right, and a supreme court to which one 
must petition for review.

The appellate process has two distinct functions. The first is to review 
for correctness the judgment of the trial court. While deference is given to 
the judge or jury in determination of facts in dispute, an examination is 
made of rulings on the law to assure that they were correct and not victim 
of the whims or shortcomings of the judge who presided. The second as-
pect of appellate review is deemed institutional, that is, an effort to achieve 
uniformity in decisions among all the judges in the jurisdiction. The pur-
pose is to assure, as effectively as possible, that ours is a government of 
laws and not of men. Creativity among judges is not totally discouraged, 
but it must be circumscribed by the laws adopted by legislative bodies and 
precedent established by higher courts.

In short, the appellate system is concerned with achieving justice for 
the parties involved in a lawsuit, but also with the effect a decision might 
have on countless other courts and litigants in the future. A certain sym-
metry of authority and predictability are healthy in a democratic society.

A frequent debate among judges and legal scholars is over whether an 
appellate tribunal is a court of justice or a court of law. Actually, it has the 
elements of both, but in the event of conflict, it must be a court of law. A 
simple illustration:

Jones and Smith have a contract. Jones breaches the contract. Smith 
files a lawsuit. In a court of justice he should prevail and obtain money 
damages. But if he fails to file his suit within four years — the period of 
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the statue of limitations — he would lose in a court of law. The legislature 
in its wisdom has determined that litigation must be pursued within a rea-
sonable time, and adopted a law declaring four years on a written contract 
to be reasonable. The purpose is to discourage lawsuits over claims, even 
though meritorious, that have been rendered stale by the passage of time. 
The reason is that documents may have been lost, witnesses disappeared 
and memories faded. In such an instance, the law prevails over justice.

To illustrate the functioning of the judicial process, let me relate an 
actual case decided by the Supreme Court of California in 1986.208

George Lloyd Pool was arrested at a Safeway supermarket after ten-
dering a $100 bill that did not bear the phrase “In God We Trust.” The 
Safeway employee, believing the bill might be counterfeit, summoned the 
Oakland Police Department. The police eventually arrested Pool and held 
him in jail overnight. The bill was not counterfeit.

In the week preceding the incident, Pool had cashed a paycheck at a 
local bank which issued him a few small bills and fifteen $100 bills. At least 
one of these $100 bills was from series 1950A — a series upon which the 
motto “In God We Trust” does not appear.

At the market, Pool tendered that bill to pay for approximately $7 
worth of groceries. The checker told him to wait in line while she got his 
change. Instead, she called the assistant manager. He summoned the po-
lice because Safeway was on the alert for counterfeit $100 bills. Apparently, 
stores in the area had been receiving an inordinate number of counterfeit 
$100 bills. All employees had also been instructed to look for the motto “In 
God We Trust” on $100 bills because management believed that bills lack-
ing that motto might be counterfeit. No basis for this belief appears in the 
record. Indeed, the lack of “In God We Trust” on $100 is not an indicium 
of counterfeit status.

Nevertheless when the assistant manager saw that “In God We Trust” 
was missing from Pool’s bill, he treated the bill as a possible counterfeit. He 
reported his suspicions to the police. When the police arrived, he showed 
them Pool’s “suspicious” bill next to a “legitimate” bill — i.e., one of more 
recent vintage — to illustrate where the “missing” motto should be.

208  Pool v. City of Oakland, 42 Cal.3d 1051.



✯  m o S k  pa p e r S — e x p l a i n i n g  t H e  l e g a l  S y S t e m  1 5 1

Mr. Pool, waiting in the checkout line, knew none of this. When the 
officers approached him, he protested that he had done nothing wrong 
and that he merely wanted to pay for his groceries or get his money back. 
The officers ignored his pleas.

One officer held Pool’s wrist behind his back and threatened to break 
his arm. The officers asked him for identification, which he produced. They 
also asked him where he obtained the bill. At no time did they explain the 
nature of the problem. Pool continued to insist that he had done nothing 
wrong.

The officers escorted Pool from the store with his arms behind his back 
and an officer holding each arm. In the parking lot the officers frisked him 
in public view, then pushed him into the back of a patrol car and took him 
to the police station. At no time did they advise him of his rights.

At the station, Pool was fingerprinted, photographed and subjected 
to a strip search, which included a visual inspection of his rectum. It was 
not until this point that he learned he was suspected of passing counterfeit 
currency.

Within minutes after arriving at the police station, the officers deter-
mined that Pool’s $100 bill was valid. The verification procedure consisted 
of calling a telephone service instituted by the Department of the Treasury 
for this purpose. The entire process took less than six minutes. Neverthe-
less, the police held Pool overnight on charges of interfering with a police 
investigation. He was released the following afternoon.

Pool brought an action against Safeway for negligent and intentional 
infliction of emotional distress, false arrest, and false imprisonment, and 
he sued Oakland for false arrest, false imprisonment, assault and battery 
(i.e., using excessive force to effectuate the arrest), intentional infliction of 
emotional distress and violation of his civil rights.

The jury returned a general verdict against each defendant and as-
sessed damages of $45,000. An appeal followed.

The first step was an appeal to the intermediate appellate court. Attor-
neys for the competing sides prepared briefs — that is, written arguments 
on the facts and the applicable law — and then on an appointed day, made 
an oral argument before a three-person appellate tribunal. No testimony 
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from witnesses is taken in that court, only presentation by attorneys, often 
with intense questioning from the justices on points of law.

Within a few months, sometimes sooner, the intermediate appellate 
court will render its decision, either affirming or reversing the trial court 
judgment. In the Pool case the court reversed the trial judgment, which 
meant a ruling in favor of Safeway and Oakland. Pool thereupon petitioned 
the state Supreme Court for further review, and his petition was granted.

Again written briefs were submitted to the higher tribunal, and again oral 
argument was heard, this time before the seven-person Court. Here the attor-
neys were allowed thirty minutes to present their version of the facts and the 
law, and again they were subjected to sharp questions from the justices.

There is a distinction between “cold” courts and “hot” courts. Justice 
Felix Frankfurter insisted on knowing absolutely nothing about a case un-
til he ascended the bench and in public heard from the attorneys. He felt 
that any predisposition was improper. Thus to him a “cold” court was pref-
erable. On the other hand, most high court justices today believe they must 
be prepared by having read the briefs and studied the applicable law in ad-
vance of oral argument, in order to better understand the presentation and 
to make intelligent inquiry on some of the points at issue. Many of them 
have memoranda prepared by themselves or by their law clerks. Thus, most 
appellate tribunals are known as “hot” courts. My colleagues and I are 
thoroughly prepared before oral argument; in some instances we believe 
we know as much about the case as the attorneys appearing before us.

Immediately after oral argument a conference is held by the seven 
justices. The case is discussed, various contentions are presented, some-
times debated, possible options for conclusion are explored, and a tentative 
vote is taken. While that vote is never deemed conclusive — minds may be 
changed after further reflection — it does give an indication of the probable 
ultimate result of the case. In this instance Pool prevailed on his  appeal.

It is the chief justice who then designates the author of the majority 
opinion. Generally he will select the member of the Court who indicated 
the greatest interest in the matter at hand, or who may have had a certain 
expertise in the subject matter from previous cases. That is not invariably 
so, for he will retain some cases for himself, and will also try to fairly 
equalize the imposition of work.
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The designated justice will prepare a draft of an opinion and circulate 
it to the others on the Court. Those who agree with the proposed result 
will frequently offer suggestions or additions, deletions or corrections to 
be made. And to obtain a majority, the author will try to accommodate 
his colleagues. In the meantime a justice who disagrees with the proposed 
result will prepare a dissenting opinion. He may find fault with the inter-
pretation of facts, analysis of the law, or with the effect of the result.

The proposed majority opinion, and the proposed dissent, will cir-
culate among the members of the Court. The justices in turn will decide 
which to sign, and when all seven have placed their signatures on one or 
the other of the opinions, the final drafts are released to the attorneys and 
to the public through the media.

There are some rare occasions when the proposed dissent will garner 
four or more of the seven justices’ signatures. In that event, the chief jus-
tice will reassign the case to the dissenter, who in turn will write a new 
majority opinion. On occasion also, there may be a separate concurring 
opinion. That means, simply, that the concurring justice agrees with the 
result or disposition of the case but disagrees with some of the rationale 
employed.

Why does a justice write a dissenting opinion? It takes time and ef-
fort to prepare and has no appreciable effect on the final result of the case. 
And, as Justice Douglas once wrote, “Judges are not perverse; they look for 
unanimity, not disagreement.”209 On the other hand Justice Sutherland 
pointed out that the “oath which he takes as a judge is not a  composite 
oath, but an individual one. . . . He cannot subordinate his convictions to 
that extent and keep faith with his oath or retain his judicial and  moral 
independence.”210 Indeed, said Justice Frankfurter, dissents “record 
prophecy and shape history.”211

209  Similar concepts, differently worded, are found in: William O. Douglas, 
We the Judges: Studies in American and Indian constitutional law from Marshall to 
Mukherjea (Garden City, N.J.: Doubleday and Company, Inc., 1956), 233, 389.

210  West Coast Hotel Co. v. Parrish, 300 U.S. 379, 401 (1937) (Sutherland, J., dis-
senting).

211  Felix Frankfurter, “Mr. Justice Holmes and the Constitution: A review of his 
twenty-five years on the Supreme Court,” 41 Harv. L. Rev. 121, 162 (Dec. 1927).
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No justice can be deliriously happy at having his views on a case 
abused by his colleagues, however collegial may be the atmosphere in 
the Court. He can, therefore, give vent to his beliefs in a sharp dissenting 
opinion. The writer of a majority opinion must cater to his colleagues, 
make revisions and changes to obtain their acquiescence. The final draft 
is often a watered down consensus. The writer of a dissent has no one to 
please but his own conscience. He may wax eloquent, resort to hyperbo-
le, predict dire results when the majority view prevails, and at the same 
time try to affect the future of the law. I must confess it is often much 
more personally rewarding to write a dissent than a consensus majority 
opinion.

The ultimate in inner-satisfying reward occurs when a minority view-
point is later adopted by the United States Supreme Court. I have one 
memorable example in mind.

When a jury is being selected, the opposing attorneys are entitled to 
challenge prospective jurors. The challenge may be “for cause,” that is, the 
juror may be a friend of one of the parties involved, be related to a witness, 
or have publicly expressed an opinion on the merits of the case. A limited 
number of challenges may also be “peremptory,” that is, for no explained 
reason, merely because of some mental reservation a lawyer may have con-
cerning the predilections of the prospective juror.

The United States Supreme Court many years ago held that there can 
be no limitations on the exercise of peremptory challenges, and no expla-
nation may be required of the attorney using such a challenge. In many 
instances this resulted in blacks being excluded from juries in which a 
black defendant was being tried on a criminal charge.

I recall as a trial judge presiding over criminal cases in which there 
was a black defendant, a white victim, a white prosecutor. The prosecutor 
would peremptorily challenge every potential black juror, without regard 
to their qualifications to serve. This would annoy me, but my hands were 
tied by the Supreme Court decision. It bothered me because, while I would 
make certain that the black defendant would receive a fair trial, under-
standably he would not believe he was getting a fair trial. The perception 
of justice is often as important as justice itself.
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On the Supreme Court of California, I had an opportunity to do some-
thing about the problem. A case known as People v. Wheeler came up on 
appeal, and on behalf of a majority of the Court I wrote an opinion reaf-
firming the unbridled right of counsel to exercise peremptory challenges 
but with a significant proviso: that they were not being used for a racially 
discriminatory purpose.212 We prescribed in detail the procedures to be 
employed by a trial judge in the event all or most of a cognizable group 
were being excluded from a jury. The Wheeler opinion did not limit its 
scope to blacks; it applied to women, Hispanics, Asians, any cognizable 
group in our society. We indicated our awareness of the United States Su-
preme Court opinion to the contrary but deliberately refused to follow it 
by relying not on federal law but on our state Constitution. Our purpose, 
we made clear, was to obtain juries that were a representative cross-section 
of the community, insofar as that could be achieved by a random draw 
from the jury panel.

The Supreme Court of Massachusetts immediately followed our 
 opinion, as did a number of other states.213 There the matter rested for 
several years.

Finally, in 1987, the United States Supreme Court in a case originat-
ing in Kentucky reconsidered the issue, and held as we did that the use of 
peremptory challenges for the purpose of excluding blacks from a jury was 
impermissible.214 The high court appeared to limit its decision to blacks, 
whereas we had included all cognizable groups, but I suspect that a further 
extension of its views can be anticipated.

That is what I mean by inward satisfaction. To have refused to follow 
a High Court opinion we deemed improper, to have rendered a directly 
contrary opinion, and then to have the High Court recant some years later 
and adopt our view, is truly gratifying.

*  *  *

212  22 Cal.3d 258 (1978).
213  Commonwealth v. Soares, 377 Mass. 461 (1979).
214  Griffith v. Kentucky, 479 U.S. 314 (1987).
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iii .  aCCoUnta Bilit Y of JUdgeS215

S eldom does a well-publicized case come before our Court, or any 
court, without an avalanche of letters being received from citizens 

expressing their views on the course that should be taken by the judges. 
There is the unspoken belief that judges should be subject to influence by 
their constituents. After all, legislators and the chief executive hearken 
to public opinion; why should judges, who are also public servants, be 
any different?

The simple answer is that judges are different. They are expected to 
decide cases on the basis of the constitution, the laws and precedent, not 
in concert with a majority of the populace that tilts in one direction or 
another. Indeed more often than not courts must thwart public opinion by 
reaching a result that is manifestly unpopular, simply because individual 
protections of the constitution or laws so dictate.

Are judges entirely unaware of public interest and concern? Certainly 
they should be, but on the other hand I cannot overlook the remarks of 
my late former colleague, Justice Otto Kaus,216 who, when asked if he paid 
attention to public opinion, replied, “Of course not. I never look over my 
shoulder when making a decision. However, one cannot be totally oblivi-
ous to the crocodile in the bathtub.”

Justice William O. Douglas gave much the same answer in his book, 
We the Judges: “Large and important issues which divide people and heav-
ily implicate their emotions also affect the bench and bar. For judges, 
lawyers, and jurors are also human.”217 Justice Oliver Wendell Holmes 
took a comparable position: “[T]he taste of any public is not to be treated 
with contempt. It is an ultimate fact for the moment, whatever may be 

215  This paper is based on a typed manuscript prepared by Justice Mosk, to 
which he gave the alternate title, “Myth: Judges are Above the Law.” It has been edited 
for publication. All footnotes are provided by the editor.

216  The word “late” was added in handwriting by Justice Mosk to his typed 
manuscript, indicating that the manuscript was first prepared after Justice Kaus’s 
retirement in 1985 and revised after his death in 1996.

217  Similar concepts, differently worded, are found in: William O. Douglas, 
We the Judges: Studies in American and Indian constitutional law from Marshall to 
Mukherjea (Garden City, N.J.: Doubleday and Company, Inc., 1956), 233, 389.
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our hopes for a change.”218 On the other hand, Justice Louis D. Brandeis 
warned that “[m]ost of the world is in more or less a hypnotic state, and it 
is comparatively easy to make people believe anything.”219

No one placed the problem in perspective better than one of the early 
justices, Joseph Story: “We need not be told how often the popular delu-
sions of the day are seized upon to deprive the best patriots of their just 
reward, and to secure the triumph of the selfish, the cunning, and the 
timeserving.”220

American justice is the better for its insistence upon objectivity, re-
gardless of the consequential effect on the public psyche. “[T]he law,” Dean 
Roscoe Pound of Harvard once said, “enforces the reasonable expectations 
arising out of conduct, relations and situations.”221 Public opinion can-
not be a factor in that equation. If courts were expected to weigh public 
opinion in deciding the innocence or guilt of a criminal defendant, or 
the rights of parties in a contentious civil lawsuit, then perhaps we should 
have George Gallup on the court so that public opinion could be gauged 
with reasonable accuracy.

Fortunately, courts, and juries composed of average citizens, are able 
to reach objective conclusions based solely on admissible evidence even 
when the result strikes a discordant note in the public arena. Were it not 
so, the accused murderer, rapist, terrorist, armed robber would not have 
his constitutional rights protected, or the bizarre political group would 
not have its First Amendment free speech rights assured, or the religious 
minority would not be guaranteed the right to practice and preach its ver-
sion of salvation.

A great justice, Benjamin Cardozo, discussed this among many other 
thoughts on jurisprudence in [The] Paradoxes of Legal Science:

218  Bleistein v. Donaldson Lithographing Company, 188 U.S. 239, 252 (1903).
219  Louis D. Brandeis to his fiancée, Alice Goldmark, Dec. 28, 1890, in Melvin 

I. Urofsky and David W. Levy, eds., Letters of Louis Dembitz Brandeis, vol. I (1870– 
1907): Urban Reformer (Albany: State University of New York Press, 1971), 95.

220  William W. Story, ed., The Miscellaneous Writings of Joseph Story (Boston: 
Charles C. Little and James Brown, 1852), 627.

221  Roscoe Pound, An Introduction to the Philosophy of the Law (New Haven: 
Yale University Press, rev. ed., 1954), 189.
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I know the common answer to these and like laments. The law is 
not an exact science, we are told, and there the matter ends, if we 
are willing there to end it. One does not appease the rebellion of 
the intellect by the reaffirmance of the evil against which intel-
lect rebels. Exactness may be impossible, but this is not enough 
to cause the mind to acquiesce in a predestined incoherence. Ju-
risprudence will be the gainer in the long run by fanning the fires 
of mental insurrection instead of smothering them with plati-
tudes.222 

It is, of course, public opinion that generally reacts with thoughtless 
 platitudes.

Two recent examples of the independence of the judicial process come 
to mind. The automobile manufacturer, John DeLorean, was accused of 
trafficking in drugs. The public was saturated with accounts of the pros-
ecution’s case, including surreptitiously taken films of a purported drug 
transaction. I daresay that if a vote were taken of the public perception of 
DeLorean’s innocence or guilt, ninety percent would have declared belief 
in his guilt. Yet when the evidence was produced in court and the jury 
gave consideration to the facts and law, DeLorean was found not guilty.223 
Public opinion had no effect on the result.

A prominent mayor of a large city in California was indicted on a 
charge of violating election laws. While his trial was pending, an election 
was held in that city, and the mayor was reelected. Obviously the public 
had confidence in his integrity and believed him innocent of the charges. 
Yet when the case came to trial, the mayor was convicted by a jury and as 
a result he resigned his office. Again, public opinion did not control the 
result of a well-publicized trial.

To deny the probative effect of public opinion on judges in individual 
cases does not translate into the denial of any accountability to society by 
judges. There is genuine accountability for judicial conduct in a number 
of contexts.

222  Benjamin Cardozo, The Paradoxes of Legal Science (New York: Columbia 
University Press, 1928), 2-3.

223  United States v. John DeLorean, United States District Court, Central Dis-
trict of California, Los Angeles, Aug. 16, 1984.



✯  m o S k  pa p e r S — e x p l a i n i n g  t H e  l e g a l  S y S t e m  1 5 9

First of all, a trial judge is accountable to higher courts. If an opinion 
he renders on the law is quixotic, irrational, unprecedented, or just plain 
wrong, he will be reversed on appeal. While reversal does not necessarily 
reflect on the ability or integrity of a trial judge, no member of the bench 
enjoys being told — in public print — that he grievously erred. If there is 
frequent repetition by appellate courts, the reputation of the trial judge is 
damaged in the eyes of his colleagues and the entire legal community.

Second, there is accountability to commissions on judicial perfor-
mance which many states have created in recent years. These commissions 
have the power to review conduct of judges who have become imperious 
on the bench, arbitrary in their handling of lawyers and litigants, tyran-
nical in conducting courtroom proceedings or prejudicial in their assess-
ment of the rights of cognizable groups in society. There is no room for 
the bigot in a black robe, and if a judge discriminates in his treatment of 
women, Blacks, Hispanics, Asians, Jews or any other identifiable segment 
of the public, he will be called upon to answer to a commission generally 
composed of other judges and some public members.

These commissions sift out frivolous complaints. It is not uncommon 
for a losing litigant to file charges against the judge: “He must have been 
corrupt to decide against me.” Only if there appears to be demonstrable 
merit in the charges will the commission conduct hearings and make a 
recommendation to the state’s highest court.

The court then has several options. It may send a private reproval to 
the offending judge. In effect, it indicates what conduct was improper and 
cautions the judge to mend his ways. It may issue a public reproval. This 
tells the world about the inadequacies of the judge, and subjects him to 
additional public scrutiny in the future. In [the] most egregious cases the 
high court may suspend the judge for a fixed period, or remove him en-
tirely from the bench.

This type of accountability has had a salutary effect on the judiciary 
generally. Judges now are well aware that they are servants of the public, 
not martinets with a personal duchy subject to their whims.

Finally, judges in most jurisdictions are required to stand for peri-
odic election. Their conduct on the bench in terms of court attendance, 
industry, competence, courtesy and dispatch in the disposition of pending 
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cases are all exposed for voter appraisal. While on occasion there has been 
disingenuous criticism of an incumbent judge by an ambitious opponent, 
usually an honest appraisal of a judicial candidate is made by local bar as-
sociations and by the press. The voters, most of whom are inexperienced 
in legal lore, have the benefit of such objective analyses. As a matter of 
practice, incumbent judges are generally returned to office, absent some 
serious reservations based on questionable conduct on the bench.

It is true that an unpopular decision — even though correct on the 
controlling law — may result in voter fallout at the ensuing election. The 
organized bar will generally rally to the defense of a judge under such cir-
cumstances, and as a result few jurists are repudiated because of a single 
opinion that may have offended public sensibilities, if the opinion was ren-
dered in good faith and solidly based on prevailing law on the subject.

There is a growing movement to eliminate elections for judges. Critics 
point to the federal judiciary, in which the judges are appointed for life 
and as a result have a comfortable independence. Whether state judges 
should have life tenure is open to debate, but they should have terms that 
are long enough to assure experience and freedom from partisan political 
influences that inevitably invade the electoral process.

The so-called Missouri Plan provides a reasonable compromise be-
tween systems in a number of states, in which judges run for office on par-
tisan tickets for limited terms, and the federal system of lifetime tenure. 
Under that plan judges are originally appointed by a governor pursuant to 
a merit plan, subject to confirmation by the electorate on a yes-or-no vote, 
with no named opponent, for a substantial number of years. In my view, 
that system works reasonably well.

The country followed, with considerable interest, the election cam-
paign of Chief Justice Rose Bird in California in 1986. She was up for con-
firmation, and was ultimately rejected, along with two colleagues. Much 
has been written about that election, and the pros and cons depend largely 
on one’s conception of the controversies surrounding Chief Justice Bird’s 
service on the state’s highest court. I regretted the defeat of my three col-
leagues, but since this was the first time since the adoption of the confir-
mation method that any justice had been defeated, I appraise the results 
as an aberration.
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In the final analysis, accountability of judges must be primarily to 
their individual conscience and to their sense of devotion to public ser-
vice. Presidents and governors select appointees whom they believe will 
further their concepts of justice. As often as not, they are disappointed. 
But that disappointment is mere confirmation of the independence of the 
judiciary. I am convinced that independence is essential to a democratic 
society.

*  *  *
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JUStiCe MoSK HiMSelf

Justice Mosk was also a storyteller, and this collection of thoughts con-
cludes with two of his more personal accounts.  One of his favorite stories 
concerned the circumstances of his own first appointment to the bench. 
Although a brief account appears in his 1998 oral history,224 he recounts 
it here in fuller detail as, “The Making of a Judge.”  

In the final paper presented here, Justice Mosk’s second great love — 
the world of sports — gives him the opportunity to “drop” a few favorite 
names and to discuss his service to Charlie Sifford and the desegregation 
of professional golf.

i.  tHe M a K ing of a JUdge 225

In interviewing prospective research assistants each year — senior law 
school students — I am continually surprised at how many of the 

applicants have as their ultimate goal either teaching law or becoming 
a judge. Since it is well publicized that lawyers in large firms are hand-
somely rewarded these days, it appears that the accumulation of wealth 
is not the students’ primary motivation. I perceive that as a commend-
able oasis in a modern materialistic environment.

Occasionally a student applicant will ask me how one becomes a judge, 
and an unusually courageous person will inquire into how I became a 
judge. What does one do to ascend the judicial bench?

In many countries of the world, a person trains specially to become a 
jurist, just as he would study and program to become a barrister or solici-
tor. In some nations a law degree is required for any type of public service, 
from a mere clerk to the highest tribunal in the land. Curiously, one need 
not be a lawyer to sit on the United States Supreme Court, although when 

224  Honorable Stanley Mosk Oral History Interview, conducted 1998 by Ger-
maine LaBerge, Regional Oral History Office, UC Berkeley, for the California State 
Archives State Government Oral History Program, 17-18.

225  This paper is based on a typed manuscript prepared by Justice Mosk, to 
which he gave the alternate title, “Myth: Judges Are Ill Prepared to Serve.” It has been 
edited for publication.
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President Franklin D. Roosevelt contemplated naming a layman to the 
court he was roundly criticized.

Often my response to a general inquiry seems somewhat flippant, but 
nevertheless it is pragmatically accurate: “A judge is a lawyer who knew a 
governor.”  Approximately ninety percent of all California judges are ap-
pointed by the governor; only about ten percent achieve the goal by elec-
tion in the first instance. I suspect the same proportion applies to the other 
states. Once appointed, the incumbent judges have an overwhelming like-
lihood of retention by the voters at election time.

I was a lawyer who knew a governor intimately. When Culbert L. Ol-
son was elected governor and assumed office in January, 1939, he asked me 
to come to Sacramento as his executive secretary. I was twenty-six years 
old at the time and a young Los Angeles lawyer struggling to make a living 
in the depths of the Great Depression. I use a bit of hyperbole to relate that 
it took me fifteen seconds to accept the offer, and fifteen minutes thereafter 
to wind up my law practice and to move north to the state capital. There 
I received the munificent salary of $5,000 a year. But in those Depression 
days the dollar went much farther; my wife and newborn son were able 
to live comfortably on that sum, and even to purchase a tract home in 
Sacramento.

Governor Olson was one of the most highly principled men I have 
ever known. That, unfortunately, was his downfall. He could not com-
promise, and in the political world some give-and-take is often necessary 
to reach ultimate goals. To Olson, however, if a legislator were with him 
ninety percent of the time, he was deemed a renegade because of his defec-
tion the other ten percent.

The result was Olson’s defeat in a bid for reelection. His opponent was 
the then attorney general, Earl Warren, who was starting up the ladder 
that would take him to four [sic; three] gubernatorial victories, a vice-
presidential nomination, and ultimately to chief justice of the Supreme 
Court. My loyalty to Olson caused me to vigorously oppose Warren. Years 
later, as Warren developed into a great chief justice, we became good 
friends and our families became close, and I had an opportunity to apolo-
gize for every vote I cast against him. Warren not only understood, but 
when I became attorney general of California, he recommended me to the 



1 6 4  c a l i f o r n i a  l e g a l  H i S t o ry  ✯  V o l u m e  4 ,  2 0 0 9

Institute of Judicial Administration for membership on a distinguished 
seven-man team — chaired by Justice William Brennan of the Supreme 
Court — to undertake a comparative study of American and British ap-
pellate procedures.

I am ahead of my story about the creation of a judge. Mine is a par-
adigm tale of the influence of luck over brains in the judicial selection 
 process.

In the closing days of the moribund Olson state administration there 
were three vacancies to be filled on the superior court of Los Angeles and 
two on the municipal court. On one of those final days Olson called me 
into his office and directed me to prepare appointment commissions for 
Judge [sic; Commissioner] Harold Jeffrey, Judge Harold Landreth and 
Dwight Stephenson for the superior court, and Eugene Fay and me for the 
municipal court. I thanked the governor profusely, for at age thirty that 
was my loftiest expectation.

I prepared the appropriate commissions, brought them to the gover-
nor for signature, and then intended to have the state seal placed on them 
by the secretary of state and formally filed in that office. By the time I was 
able to get to the secretary of state, however, it was after five o’clock and his 
office was closed. I locked the commissions in my desk for the night and 
went home. They could be filed the next day.

In the middle of the night Governor Olson telephoned me at home. 
Had I filed the appointment commissions yet? I apologized for not having 
reached the secretary of state before his closing hour. “Good,” Olson said 
with apparent relief. “I cannot leave Bob Clifton off. Put him in your place 
on the municipal court, and you take Dwight Stephenson’s place on the 
superior court.”

Thus, for the fortuitous circumstance of my arriving at the secretary 
of state’s office late, I was promoted overnight from municipal court to the 
superior court — without ever trying a municipal court case as a judge. At 
age thirty I was the youngest superior court judge in the state, and there 
can never be one younger. A subsequent law requires ten years of law prac-
tice before such an appointment can be made; I had been a member of the 
bar for only seven years at that time.
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Was Dwight Stephenson disappointed? He probably was at the time, 
but he returned to Los Angeles and became a partner in one of the city’s 
most prestigious law firms. He has since passed away.

Judge Robert Clifton was elevated to the superior court in subsequent 
years, and became nationally known for his expertise and compassion in 
the handling of alcoholics.

My youthful appointment to the superior court was not greeted with 
elation by the elderly members of the Los Angeles court. I was assigned to 
the Long Beach branch of the court, probably to remove me as far away 
from the Civic Center as possible. In Long Beach I came under the experi-
enced wing of a splendid jurist, Judge Alfred Paonessa. Under his tutelage 
I became readily accepted by the Long Beach bar; indeed, when I left there 
after a year’s assignment, the local bar association adopted a resolution of 
commendation.

New problems arose as my first election approached. Two well-known 
municipal court judges filed to run against me: Leroy Dawson, a popular 
decorated World War I veteran who had a weekly radio program, and Ida 
May Adams, a frequent candidate for elevation. They were formidable op-
ponents — Adams referred to me from platforms as “the child judge” — 
but in a nearly year-long campaign I prevailed comfortably.

By then World War II was well underway. I must confess a certain 
feeling of guilt at enjoying exemption from the draft merely for being in a 
judicial office. So I waived my legal exemption and voluntarily enlisted as 
a private in the army. But I had another problem: my 20/800 vision rated 
me 4-F, that is, physically unfit.

I contacted the California director of Selective Service, Col. Kenneth 
Leitch, and expressed my eagerness to enlist in the army. That unusual 
request must have impressed him, for on an agreed-upon day he picked 
me up in his official military vehicle, took me to the induction center at 
Fort MacArthur, sat me down in the medical office, and called the medical 
doctor into the adjacent hallway. No one told me what was expected, but it 
seemed apparent: I was to memorize the eye chart.

The medical officer returned, told me to remove my glasses and to 
read the chart. I was pointed in the right direction, and rattled off the 
letters in amazing speed, down to the tiniest bottom line. “Well,” said the 
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M.D., “we must have made a mistake in the previous examination.” I was 
in the army.

When I occasionally relate the story now, many good friends are in-
credulous. They knew so many men who went to great lengths to get out 
of military service; they find it difficult to understand one going to great 
lengths to get into the army. I suspect they consider me just plain perverse.

I wish I could claim to be a war hero. My military service at places like 
Fort Leonard Wood, Missouri, with the [Corps of] Engineers, and Camp 
Plauche, Louisiana, with the Transportation Corps, was singularly undis-
tinguished. I remained in the army until hostilities were concluded, and 
then was honorably discharged.

I had resigned from the superior court when I entered the service, but 
Governor Warren never filled my office. As a result, when I left the mili-
tary I was able to resume my judicial career.

Thus was a judge made — and remade.

*  *  *



✯  m o S k  pa p e r S — J u S t i c e  m o S k  H i m S e l f  1 6 7

Address Delivered by Justice Jesse W. Carter of 
the Supreme Court of California at the Testimo-
nial Dinner in Honor of Judge Stanley Mosk at the 
Statler Hotel in Los  Angeles on August 19th, 1958,226 
Entitled, “The Administration of Justice”

Ladies and Gentlemen:

It is a great privilege and honor for me to be here tonight and 
pay my respects to my good friend Judge Stanley Mosk whom I have 
known for over twenty years. I had the privilege of administering the 
oath of office to him when he was appointed a superior judge of Los 
Angeles County in 1942.227 He has made an enviable record on the 
bench and has won the respect and admiration of the bench, the bar 
and the lay public alike. So, I am indeed happy to join with this group 
of his many friends and admirers tonight in extending to him our fe-
licitations and best wishes for the continuation of his successful career 
in the administration of justice.228 

From the oral history of Oliver Jesse Carter, Chief 
Judge, U.S. District Court, Northern District of Cal-
ifornia (son of Justice Jesse W. Carter):

“I think [Governor] Olson’s most effective man was Stanley Mosk. 
. . . He was extremely able, and very well respected. But he was quite 
young; he was only twenty-six when he was the governor’s executive 
secretary. That’s how young he was. He was a bright young man and 
very, very circumspect and very able and knew what he was doing.”229

226  This event was part of Judge Mosk’s successful election campaign for Cali-
fornia attorney general and occurred during the 1958 ABA Annual Meeting, held in 
Los Angeles.

227  The oath was administered on Jan. 7, 1943.
228  The complete address is available in the Jesse W. Carter collection at the Law 

Library of Golden Gate Law School, San Francisco.
229  “Oliver J. Carter: A Leader in the California Senate and the Democratic 

Party, 1940-1950.”  Interview in 1971 and 1972 by Amelia R. Fry and Malca Chall, 
Regional Oral History Office, The Bancroft Library, UC Berkeley (1979), 67.
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ii.  a lov e a ffa ir WitH SPortS230

From my early childhood days, as a collector of baseball cards, to this 
very day, I have been a hero worshipper of athletes and a fanatical fan 

of sports events. Knowing Gene Washington, Sandy Koufax, Hank Green-
berg, Archie Moore, Willie Mays has been more important than knowing 
most public officials. I am not sure I can explain this phenomenon, for at 
least superficially I consider myself more cerebral than macho.

Even owners of athletic teams have been appealing to me. I considered 
the late Walter O’Malley, owner of the Los Angeles Dodgers, to be one of the 
most fascinating men I ever knew, and his son, Peter, is a fine public-spirited 
citizen. To be able to perform the marriage ceremony for Roy Eisenhardt 
and Betsy Haas — their families owned the Oakland Athletics baseball club 
— was a thrill. Other good friends are Bob Lurie, former owner of the San 
Francisco Giants, the late Gene Klein who owned the San Diego Chargers, 
and Sam Schulman, who owned the Seattle basketball franchise.231

One of the saddest days I can recall is when my alma mater gave up 
collegiate football. Robert Maynard Hutchins, then president of the Uni-
versity of Chicago, was a consistent foe of organized sports. Indeed, he was 
the asserted author of the statement that whenever he had the impulse to 
undertake any exercise, he would lie down until it passed.

The University of Chicago Maroons had an impressive history in Big 
Ten sports. The forward pass had originated in the fertile mind of Coach 
Amos Alonzo Stagg, whose teams won the Conference championship in 
1899, 1905, 1907, 1908, 1913, 1922, and 1924.232 However, as Chicago’s 

230  This paper is based on a typed manuscript prepared by Justice Mosk. It has 
been edited for publication. All footnotes are provided by the editor.

231  Justice Mosk added handwritten revisions to his original typewritten man-
uscript which help to date both the original and the revisions. Preceding “Walter 
O’Malley,” he added “the late” (O’Malley died in 1979); preceding “the Oakland Ath-
letics,” he changed “owns” to “owned” (Haas sold the team in 1995); following “Bob 
Lurie,” he added “former” to “owner” (Lurie sold the Giants in 1992); and preceding 
“Gene Klein,” he added “the late” (Klein died in 1990). Five paragraphs later, describ-
ing Sam Horwitz, he changed “Today, he is…” to “Later, he was…” (Horwitz died in 
1993).

232  Justice Mosk’s final manuscript reads, “in ____ and 1924.” The additional 
dates have been added from the University of Chicago’s current publicity information.
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 academic requirements rose, its football fortunes declined. After Michi-
gan defeated Chicago one year by something like 64 to 0, Stagg was com-
pelled to explain that he was not building football players, but gentlemen. 
This was of little consolation to frustrated alumni.

The one bright spot in Chicago’s athletic fortunes during my years at 
the university was the performance of the greatest football player I ever 
saw: Jay Berwanger, the first Heisman Trophy winner. Berwanger was 
probably the last of the full dimensional players: he was outstanding on 
offense, defense, passing, running, punting and place kicking. He could 
do it all, and for three years single-handedly made Chicago’s mediocre 
teams somewhat competitive.

Chicago had some fine basketball teams in its Big Ten days, though 
championships were few. On its last teams were players like Keith Par-
sons, now a distinguished attorney, and Sidney Yates, for many years an 
outstanding and productive member of Congress from the north side of 
the city of Chicago.

One of my fraternity brothers had the distinction of captaining one of 
the last football teams. Sam Horwitz was a tiger in the line at 165 pounds 
dripping wet. Later, he was a fine commercial lawyer in Chicago.

Perhaps my greatest satisfaction in the sports area came when I was 
attorney general of California. The Junior Chamber of Commerce of Los 
Angeles sponsored a major golf tournament each year, one of the major 
events on the Professional Golfers Association (PGA) Tour. In 1960 the 
tournament was to be held on the Rancho [Park Golf] Course in Los An-
geles, a publicly owned facility.

I received a plaintive letter from one Charlie Sifford, who informed 
me that he had been denied admittance to compete in the tournament 
because, while he met all the objective qualifications, there was one he 
could not meet. It seems the bylaws of the PGA limited membership to 
“Caucasians only.” Sifford is black.

In a day when baseball and football had long since abandoned their 
race restrictive roles, it seemed anachronistic for the sport of golf to remain 
a bastion of racism. With the help of Franklin Williams, who headed my 
Civil Rights Section of the attorney general’s office, we went into action.
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I first communicated with the Junior Chamber of Commerce. That 
group, I must say, was cooperative but felt frustrated because of the PGA 
bylaws. I then informed the PGA that it could not discriminate on the ba-
sis of race in the forthcoming tournament because it was being held on a 
publicly owned facility. The PGA declared it was bound by its rules. In that 
event, I responded, I would go to court if necessary to restrain the organi-
zation from using a public park in a racially discriminatory manner. The 
PGA response was that it would move the tournament out of California.

At that point I communicated with my fellow attorneys general in 
the major states which might possibly host a major golf event. Attorneys 
General Ed McCormack of Massachusetts, Walter Mondale of Minnesota, 
Frank Kelley of Michigan, Louis Lefkowitz of New York, Bob Thornton of 
Oregon, John O’Connell of Washington, Duke Dunbar of Colorado, and 
Allan Shepard of Idaho all assured me they would take action similar to 
mine if the PGA moved into their jurisdictions. It was a proud moment 
for the office of state attorney general, and demonstrated what can be done 
to further racial equality and opportunity when the will, and good-willed 
people, are involved.

The bottom line is that the PGA finally removed the “Caucasians only” 
clause from its bylaws, and Charlie Sifford became a regular on the Profes-
sional Tour. He later wrote me a touching letter, thanking me for making 
opportunity available for “the Charlie Siffords of the world.” It was some-
what sad that the chance to compete came fairly late in his career, and as a 
result Sifford never made it big. But there are other first-rate black golfers 
on the tour these days. And golf, like baseball and football, looks at the 
score rather than skin pigment.233

*  *  *

233  Mosk recounted the Sifford story again in: Stanley Mosk, “My Shot: The 
Tour’s fear of carts is the same form of bigotry that caused the Caucasian-only 
clause,” Sports Illustrated 94:24, June 11, 2001, G46. This was the last work published 
by Justice Mosk before his death on June 19, 2001.
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Much has been written concerning Justice Stanley Mosk’s contri-
butions to the development of the law in his many opinions.1 In 

this brief essay, I will attempt to address something a bit different — the 
comparative influence of his opinions. 

At the risk of revealing the results of my inquiry before a proper 
foundation has been laid for the evidence, let me simply announce that 
Justice Mosk was by far the leading author of “followed” opinions on a 

*  Chief Supervising Attorney, California Supreme Court; annual law clerk to 
Justice Stanley Mosk, 1983-1984; extern to Justice Mosk, Summer 1982.

1  See, e.g., Celebration Session Honoring the Record Service of Justice Stanley 
Mosk, California Supreme Court (1964-present), 21 Cal.4th 1316, 1325-1327 (1999) 
[hereafter Honoring the Record] (remarks of Peter J. Belton, referring to and listing 
some of Justice Mosk’s leading decisions in the areas of civil rights and liberties, 
free speech and free press, equal protection, privacy, state constitutionalism, envi-
ronmental law, employee rights, consumer protection, taxation, insurance, contracts, 
and property). See also Gerald F. Uelmen, Justice Stanley Mosk, 62 Alb. L. Rev. 1221, 
1222-1223 (1999) (listing some of Justice Mosk’s leading decisions) Christopher  David 
Ruiz Cameron, Remembering Justice Mosk, 31 Sw. U. L. Rev. 5, 8-9 (2001) (same); 
 Gerald F. Uelmen, Tribute to Justice Stanley Mosk, 65 Alb. L. Rev. 863, 860 (2002) 
(listing decisions of Justice Mosk that have been included in casebooks). 

tHe inflUenCe of  
JUStiCe StanleY MoSK’S  
oPinionS

J a k e  d e a r *
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court already distinguished for being the most followed in the nation. As 
we shall see, his most influential opinions covered topics ranging from 
constitutional to practical legal issues. But first, let me turn to the pro-
cess of my inquiry.

In a prior essay, “Followed Rates” and Leading State Cases, 1940-2005,2 
Ed Jessen and I attempted to measure objectively the relative influence 
of the various state supreme courts. Our methodology was quite simple: 
We identified all opinions filed since 1940, by each of the 50 state high 
courts, that Shepard’s Citations Service has designated as having been 
“followed”3 in a published opinion by a state court outside the originat-
ing jurisdiction, and then noted the number of times this had occurred. 
The data from all 50 states reflected nearly 24,400 state high court deci-
sions that were followed at least once by out-of-state courts between 1940 
and 2005.4 

As explained in our essay, our data showed that the California Su-
preme Court has been, and continues to be, the most “followed” state 
high court in the nation. This proved to be true no matter how we viewed 
the data: California produced the most cases followed at least once 
(1,260), three times (160), or five times (45), by the courts of other states. 
It did so over the 66-year span of the study, and during the most recent 
20-year period covered by the study. Somewhat surprisingly, many  other 

2  See Jake Dear & Edward W. Jessen, “Followed Rates” and Leading State Cases, 
1940-2005, 41 U.C. Davis L. Rev. 683 (2007) [hereafter “Followed Rates”]; see also 
Jake Dear & Edward W. Jessen, Measuring the Comparative Influence of State Su-
preme Courts: Comments on Our “Followed Rates” Essay, 41 U.C. Davis L. Rev. 1665 
(2008). 

3  As explained in our essay, for more than 100 years, Shepard’s Citations Service 
has analyzed every published decision filed by every appellate court in every state 
to determine its subsequent “treatment” — that is, whether it has been “overruled,” 
“criticized,” “questioned,” “limited,” “distinguished,” “explained,” “harmonized,” or 
“followed.” Shepard’s has continuously applied its “followed” designation when “[the 
citing opinion relies on the case . . . as controlling or persuasive authority.” For ex-
ample, if an earlier opinion from the Nebraska Supreme Court is cited and treated 
as persuasive authority in a later opinion by the Ohio Supreme Court, the editors at 
Shepard’s provide a notation in its published history of the Nebraska decision, show-
ing a legal researcher that it has been “followed” by the Ohio decision. See “Followed 
Rates,” supra note 4, at 690-691. 

4  See “Followed Rates,” supra note 2, at 692-693. 
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 populous states did not rank commensurately with their size in our 
study — and some less-populated states placed far better than observers 
relying on that factor alone might have predicted.5 Our essay discussed 
various possible explanations for these results.6 

Our essay also focused on the California data in isolation, in order to 
compare the influence of the California Supreme Court during various 
eras between 1940-2005. To derive a manageable data subset for further 
analysis, we identified the 160 opinions of the California Supreme Court 
that had been followed at least three times by state courts of other juris-
dictions. These cases, we surmised, were the “most influential” of Cali-
fornia’s 1,260 followed decisions. We divided these 160 decisions into 
six groups, representing the terms of the Chief Justices who served on 
the court when the opinion was filed: Phil S. Gibson (1940-1964); Roger 
J. Traynor (1964-1970); Donald R. Wright (1970-1977); Rose Elizabeth 
Bird (1977-1987); Malcolm M. Lucas (1987-1996); and Ronald M. George 
(1996-present). We then calculated the annual average number of opin-
ions from each era that generated “three or more follows” by state courts 
of other jurisdictions. 

In attempting these comparisons, we readily acknowledged that 
“comparisons of courts over different eras [may] be problematic.”7 But 
with that and related caveats, we reported that the Lucas era, closely fol-
lowed by the Wright era, came out on top.8 

5  This aspect of our study received some media attention and generated spirited 
debate in a few legal blogs — especially in Texas, where the results were not uniformly 
embraced. By the way, Justice Mosk was born in San Antonio, Texas, but as he ex-
plained in an oral history, “I was precocious and left there at age three and grew up in 
a small town in Rockford, Illinois.” Conversations with Justice Mosk, 3 Cal. Supreme 
Ct. Hist. Soc’y Ybk. (1996-97), 175. 

6  See “Followed Rates,” supra note 2, at 703-707. 
7  See “Followed Rates,” supra note 2, at 698. Among the problems we noted is 

the relatively long “gestation period” often seen before “follows” begin to occur. For 
example, as we explained, our review of a sampling of the out-of-state cases that have 
followed the “top 45” California decisions (those that have been followed five times or 
more) revealed that more than 62 percent of the out-of-state follows occurred at least 
25 years after the filing of these most followed California decisions. See “Followed 
Rates,” supra note 2, at 697-701. 

8  The Traynor and Bird eras followed significantly behind, at third and fourth 
places; the George era, which is ongoing (and for which the data is incomplete — see 
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Prior to publication of our study, I shared this information with 
former Associate Justice Joseph R. Grodin.9 He commented wryly that, 
although interesting, he found the whole undertaking to be rather like 
baseball statistics. 

Fair enough.10 On the other hand, as those of us who worked with Jus-
tice Mosk as externs, annual law clerks, or staff attorneys quickly learned, 
he was a great fan of baseball.11 He played in high school, had hoped to 
do so professionally, and, although additional interests and abilities took 
him in a different direction, he still toyed with the idea of becoming Com-
missioner of Major League Baseball.12 And so with the spirit of baseball 
statistics in mind, I’ll now turn to Justice Mosk’s record. 

Focusing again solely on the same 160 “most influential” decisions 
of the California Supreme Court mentioned above (that is, those that 
have generated three or more “follows” by courts of other states), the data 
disclose the following: 

These 160 opinions were written by 33 different justices. Five of the 
justices — Roger J. Traynor, Matthew O. Tobriner, Stanley Mosk, Ray-
mond L. Sullivan, and Malcolm M. Lucas — produced nearly half (78) of 
these decisions; the remaining 82 opinions were divided among 27 other 
justices. Of these five “giants of the court,” Justice Mosk has a command-
ing lead, with 27 decisions followed at least three times. (For comparison, 
the others are: Tobriner, 16; Lucas, 14; Traynor, 12; and Sullivan, 9.13) 

discussion supra note 9), placed next; the Gibson era trailed. See “Followed Rates,” 
supra note 2, at 702. 

9  See Joseph R. Grodin, Professor of Law and Supreme Court Justice, 3 Cal. Le-
gal Hist. 1 (2008) (oral history).

10  Other practitioners of the discipline have candidly observed that, however 
cloaked in earnest and scholarly garb, some “citation studies” share characteristics 
of a “parlor game” for “legal stats freaks.” See Fred R. Shapiro, The Most-Cited Legal 
Scholars, 29 J. Legal Studies 409, 409 & 411 (2000). Witness, for example, the pro-
liferation of articles and blogs employing “citation analysis” to rank, among other 
things, law professors and law schools. See, e.g., Symposium, Dead Poets and Aca-
demic Progenitors: The Next Generation of Law School Rankings, 81 Ind. L. J. 1-401 
(2006) (twenty articles and essays). 

11  And of tennis, which he played until his very late years. 
12  Honoring the Record, supra note 1, at 1323 (remarks of Peter J. Belton).
13  The next group of justices, authoring 7 to 6 “most influential” decisions 

each, are: Edward A. Panelli, Marvin R. Baxter, Ronald M. George, and Kathryn. M. 
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Justice Mosk’s most-followed decisions share a single philosophical 
basis — the enhancement of individual liberties and protections. His 1978 
opinion in People v. Wheeler ruled that the use of peremptory challenges 
to remove prospective jurors on the sole ground of group bias violates 
the state constitutional right to trial by a jury drawn from a cross-section 
of the community, and has been followed 10 times.14 A close second is 
his holding that the Fourth Amendment applies to routine inventory 
searches undertaken after an automobile accident (followed 8 times).15 
His third most-followed decision adopted the doctrine of informed con-
sent, requiring that physicians disclose to their patients the treatments 
available and the risks inherent in each (followed 6 times).16 Among his 
other much-followed decisions are those establishing a right to privacy 
in one’s bank statements, limiting cruel or unusual punishments, and 
establishing the remedy of market-share tort liability.17

 Werdegar. The latter three of these justices are, of course, still producing opinions, 
and this circumstance, along with the relatively long “gestation period” required to 
generate “follows” (see supra note 9), suggests that a similar future statistical analysis 
may need to include these and other names.

14  22 Cal.3d 258 (1978).
15  Mozzetti v. Superior Court, 4 Cal.3d 699 (1971).
16  Cobbs v. Grant, 8 Cal.3d 229 (1972). 
17  Of the 27 cases in which Justice Mosk’s opinion was followed 3 or more times 

by courts of other states, the following are 9 additional examples: In re Marriage 
of Burgess, 13 Cal.4th 25 (1996) (holding that a divorced parent who has joint legal 
custody of minor children, and who seeks to relocate with those children, bears no 
burden of establishing that the move is “necessary”; a trial court adequately satis-
fies the statutory policy in favor of “frequent and continuing contact” by ordering 
liberal visitation with the noncustodial parent if the custodial parent relocates — fol-
lowed 5 times); People v. McDonald, 37 Cal.3d 351 (1984) (holding that the trial court 
erred in excluding the testimony of a psychologist, who was a qualified expert wit-
ness, regarding psychological factors that generally affect the accuracy of eyewitness 
identifications — followed 5 times); Burrows v. Superior Court, 13 Cal.3d 238 (1974) 
(holding that bank depositors have a constitutionally protected right of privacy in 
their bank statements — followed 5 times); In re Lynch, 8 Cal.3d 410 (1972) (holding 
that the penalty for a crime can be so disproportionate to the offense that it violates 
the cruel or unusual punishments clause of the California Constitution — followed 
5 times); Molien v. Kaiser Foundation Hospitals, 27 Cal.3d 916 (1980) (upholding a 
cause of action for the negligent infliction of serious emotional distress — followed 
3 times); Sindell v. Abbot Laboratories, 26 Cal.3d 588 (1980) (holding that a person 
unable to identify the particular manufacturer of the drug that injured him or her 
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But statistics can be looked at from various angles — and as we all 
know, how data is viewed is apt to affect the results and conclusions 
drawn. For example, not factored into the previous calculation is the ef-
fect of Justice Mosk’s more than 37 years on the Supreme Court bench 
— the longest term in the court’s history.18 Thus it may not be surpris-
ing that Mosk generated a high number of the court’s “most influential” 
decisions. Accordingly, one might want to probe how often Mosk, com-
pared to the other four luminaries of the 1940-2005 period, produced 
“most influential” decisions. 

To do so, I calculated the average number of the 160 “most influen-
tial” decisions generated during each year (and fraction thereof) of each 
justice’s service on the court. The results are: Lucas: 14 opinions/12 years 
(1.16 per year); Sullivan: 9/10 (0.9 per year); Tobriner: 16/19.5 (0.8 per 
year); Mosk: 27/37.5 (0.7 per year); and Traynor: 12/29.5 (0.4 per year). 

Another approach to measuring influence might be to count the raw 
number of “follows” by other states’ courts, generated by the California 
Supreme Court’s 160 “most influential” decisions. Looking at the data in 
this manner, the results are similar to the “per year” findings: Lucas, 69 
“follows”/12 years (5.8 per year); Tobriner, 109/19.5 (5.6 per year); Sul-
livan, 33/10 (3.3 per year); Mosk, 107/37.5 (2.9 per year); and Traynor, 
61/29.5 (2.1 per year). 

may jointly sue all the manufacturers of that drug on the theory of “enterprise liabil-
ity” — followed 3 times); In re Marriage of Carney, 24 Cal.3d 725 (1979) (holding that 
disabled persons cannot be deprived of the custody of their children on the basis of 
stereotypes about their fitness as parents — followed 3 times); People v.  Brisendine,  
13 Cal.3d 528 (1975) (establishing that state courts considering claims of illegal 
search and seizure under the state Constitution are not bound by interpretation of 
the analogous provision of the federal Constitution; the state constitutional provi-
sion requires a more exacting inquiry — followed 3 times); Pike v. Frank G. Hough 
Co., 2 Cal.3d 465 (1970) (holding that a manufacturer has a duty to install safety 
devices to protect against even an obvious danger; the obviousness of peril, although 
relevant to the manufacturer’s defenses, does not preclude liability for negligent de-
sign — followed 3 times). 

18  For this, one of Justice Mosk’s former staff attorneys, Peter J. Belton, chris-
tened Mosk “the Cal Ripkin of the California Supreme Court.” Honoring the Record, 
supra note 1, at 1323 (referring to Cal Ripkin, Jr., an All Star and Hall of Fame short-
stop and third baseman for the Baltimore Orioles who played a record 2,632 straight 
games over a course of 17 seasons — a feat unlikely to be followed).
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There are, of course, yet other ways of considering the question. For 
example, we might approximate each justice’s lifetime “batting average” 
by calculating the ratio of “total lifetime follows” (hits) to “total lifetime 
majority opinions” (at bats) for the entire California database of 1,260 
“followed” cases — and when I have time and inclination, I may do 
that.19 But for now, based on this preliminary look at the data, it seems 
safe to say that, considering the esteemed competition — and the other 
very notable justices of the California Supreme Court who are not even 
listed in this elite group of five — Justice Stanley Mosk stands among 
the most influential of justices to have served on the California Supreme 
Court. 

I end by picturing him emerging from the dugout, tipping his cap to 
us, and pointing proudly at the scoreboard.  ✯

19  Thus far, we have identified the authors of only the “top 160” of the 1,260 
California cases; we have yet to identify the authors of the remaining 1,100 California 
cases — and until we do that, we cannot calculate each justice’s total “lifetime fol-
lows.” On a similar point: We have shared our overall data with scholars in numerous 
other states, and gladly will do likewise with anyone who is interested to undertake 
this or any similar additional analysis of the California data. 




