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FIFTEEN YEARS OF
CALIFORNIA LEGAL HISTORY:

The Role of a Journal in an Emerging Field

SELMA MOIDEL SMITH*

his is the fifteenth volume of California Legal History, the annual

journal of the California Supreme Court Historical Society, and the
twelfth that I have had the privilege to edit. These anniversaries offer the
occasion for a brief review.

The founding editor, Professor Harry N. Scheiber, had the foresight to
join the name of the journal with its subject. Four volumes of the Society’s
previous journal, the Yearbook, had appeared under his editorship from
1994 t0 1999, and he concluded his tenure in 2006 with his launching of the
present publication. In his preface, he declared it was the journal’s purpose
to “provide sound building blocks for the construction of California legal
history in its many dimensions.™

California legal history does not have a long record as a field of study.
Courses in American legal history are offered widely at law schools in Cali-
fornia and the rest of the country, but the legal history of California is rarely
mentioned at any of the leading law schools, even in California. Similarly, the

* Selma Moidel Smith, Esq., is Editor-in-Chief of California Legal History and Pub-
lications Chair of the California Supreme Court Historical Society, which first elected
her to its Board of Directors in 2001.

1 Harry N. Scheiber, “Editor’s Preface,” California Legal History 1 (2006): 1.
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literature on American legal history is
vast, but there are no treatises or text-
books devoted primarily to California.

As a result, neither professors nor
students regularly produce papers that
could be published in the journal.

The response has been to create a
comprehensive program to promote
the study of California legal history.
Mindful that any academic field con-
sists of scholarship, education, and
research materials, the goal has been

PROFESSOR HARRY N. SCHEIBER
AND SELMA MOIDEL SMITH to support each of these through the
AT THE NOVEMBER 15, 2016
CELEBRATION TO MARK THE

PUBLICATION OF THE HISTORY content was planned to serve as both a
OF THE CALIFORNIA SUPREME
COURT EDITED BY SCHEIBER.

medium of the journal. Therefore, the

stimulus and a resource for the study
of California legal history. This has
been pursued in the following ways:

Photo: Jane Scheiber

1. SCHOLARSHIP

The principal goal of the journal is to publish new scholarship and to en-
courage the writing of publishable new work.

EDITORIAL BOARD: A first step was to appoint an Editorial Board of dis-
tinguished legal historians for the dual purpose of increasing awareness of the
journal in academic circles and promoting their participation in the journal.
Over the years, each Editorial Board member has made one or more substan-
tive contributions of new scholarship to the journal. These range in type from
book reviews and articles to the previews of forthcoming book chapters pub-
lished by former Justice Joseph R. Grodin in the 2011 and 2012 volumes.

ARTICLES: Nearly all of the articles published in the journal have been ones
solicited directly from scholars whom I observed were engaged in relevant
work. Because no legal historian specializes in the legal history of California,
it has been necessary to acquaint potential authors with the journal and as-
sure them of its standing as a peer-reviewed journal and its distribution both
in print and online. Ultimately, the response has been uniformly positive.



% FIFTEEN YEARS OF CALIFORNIA LEGAL HISTORY 3

SYMPOSIA: To increase awareness of the journal and also engender articles
for publication, I invited Professor Reuel Schiller of UC Hastings to orga-
nize a panel of legal historians to present papers on California topics at the
American Society for Legal History 2012 Annual Conference in St Louis. It
appeared in the conference program as “The Golden Laboratory: Legal In-
novation in Twentieth-Century California (Co-Sponsored by California Le-
gal History, the journal of the California Supreme Court Historical Society).”
The three presenters’ papers were published in the 2012 volume. Further ini-
tiatives of this type remain a continuing goal, but subsequent ASLH confer-
ences — before the coronavirus pandemic — have generally been far from
California at a time when many institutions have cut back on travel funding.

WRITING COMPETITION PAPERS: When I initiated our Society’s stu-
dent writing competition in 2007, the prize immediately included publica-
tion of winning papers in the journal, both as a reward for the student and
to provide up-to-the-minute content for the journal. This has continued
each year, providing one, two, or three papers for the journal, and ensuring
coverage of the most topical subjects being taught and studied in current
coursework. Fortunately, the coronavirus did not discourage but seeming-
ly enlarged the pool of entrants, including the students from three states
whose winning papers appear in this volume.

SOCIETY BOARD MEMBERS: It also seemed likely that worthwhile
scholarship for the journal might come from those who had already indi-
cated their interest in the field by their membership on the Society’s Board
of Directors, so I have tried to make the journal a platform for work by
these authors. So far, thirteen Board members have been published by
the journal on twenty-four occasions: Jake Dear (2009, 2015, 2017, 2020),
Douglas R. Littlefield (2009, 2010), Mitchell Keiter (2009, 2014, 2018), John
F. Burns (2009), Ellis Horvitz (2010, 2020), Harry N. Scheiber (2013, 2018,
2019), Gordon Morris Bakken (2010, 2013), Roman Hoyos (2013), Richard
H. Rahm (2014, 2020), Molly Selvin (2015), Kathryn Mickle Werdegar
(2015), George W. Abele (2016), and John S. Caragozian (2020).

2. EDUCATION

Another principal goal has been to use the journal to promote the teach-
ing of California legal history. This has been accomplished in several ways:
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STUDENT SYMPOSIA: I have invited professors of courses in Ameri-
can legal or constitutional history to encourage their students to choose
California topics for their course papers. This has resulted in a number of
excellent articles for the journal and also several writing competition win-
ners. Recent budget cuts have reduced the number of such elective courses
offered by law schools, but so far there have been three student symposia
published in the journal, introduced by their professors:

“California Aspects of the Rise and Fall of Legal Liberalism,” Professor
Reuel Schiller, UC Hastings, 2012;

“The California Supreme Court and Judicial Lawmaking,” Professor Ed-
mund Ursin, University of San Diego, 2014;

“Three Intersections of Federal and California Law,” Professor John B.
Oakley, UC Davis, 2015.

WRITING COMPETITION JUDGES: As another means of increasing
awareness of the journal and the field of California legal history, I have
invited a deliberately wide range of professors to serve as judges in the
Society’s annual student writing competition. So far, twenty scholars have
served as judges: Stephen Aron (UCLA), Stuart Banner (UCLA), Mark Bar-
tholomew (SUNY Buffalo), Michal Belknap (UCSD), Mirit Eyal-Cohen?
(Alabama), Christian Fritz (New Mexico), Sarah Barringer Gordon (Penn-
sylvania), Ariella Gross (USC), Laura Kalman (UCSB), S. Deborah Kang
(CSU San Marcos), Gregory C. Keating (USC), Sara Mayeux? (Vanderbilt),
Charles McClain (UC Berkeley), Peter L. Reich (Whittier and UCLA), Re-
uel E. Schiller (UC Hastings), JoAnne Sweeny (Louisville), Edmund Ur-
sin (University of San Diego), Chris Waldrep (SFSU), Robert F. Williams
(Rutgers-Camden), and Victoria S. Woeste (American Bar Foundation).

MENTORSHIP: I have asked individual professors to inform promising stu-
dents about the opportunity for publication offered by our writing competi-
tion, which has resulted in more than one winning paper (as well as faculty
awareness). In one instance, when a student submitted a paper that lacked the
organizational skill to be selected for an award by the judges, but which had
unusual merit in subject and thought, it was possible to find a faculty member

2 First-place winner, 2007 CSCHS Student Writing Competition.
3 First-place winner, 2010 CSCHS Student Writing Competition.
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at the student’s law school who agreed to serve as a mentor in writing legal
history and which resulted in an article published in the journal.

SOCIETY PROGRAMS: Over the years, the Society has been active in pre-
senting educational programs on topics in California legal history. The journal
has proved the ideal vehicle for preserving these oral presentations in an ac-
cessible written form, with the addition of a scholarly apparatus. Commenc-
ing with last year’s volume and continuing with the present volume, five such
programs — ranging in date from 2006 to 2017 — have now been published.

3. RESEARCH MATERIALS

The third principal goal for the journal is to make materials available for
scholarly research. This has been accomplished by highlighting archival
collections, publishing unpublished materials, and by making known pre-
viously published and unpublished scholarship.

ARCHIVAL COLLECTIONS: Commencing with the 2009 volume, I have
invited an ongoing series of articles by different scholars on the holdings
of various archival collections, wherever materials might be found that
would be useful for research in California legal history. So far, these have
included the California State Archives (2009), Huntington Library (2010),
Bancroft Library (2011), Stanford Law Library (2012), UC Hastings Library
(2013), Autry National Center (2015), UCLA Special Collections (2016), and
Los Angeles County Law Library (2019).

UNPUBLISHED PRIMARY SOURCES: It has been possible to locate
a number of items that would otherwise remain little known, but which
are important for the field, and to publish them in the journal. Some ex-
amples are: “Fifteen Unpublished Papers of Justice Stanley Mosk (2009),
“Nine Speeches by Justice Roger Traynor” (2013), speeches by Chief Justice
Donald Wright, Justice Raymond Sullivan and Bernard Witkin (2014), and
address and speeches by Justice Kathryn Werdegar (2012, 2017), and “Ten
Unpublished Speeches by Justice Carlos Moreno” (2019).

ORAL HISTORIES: Most volumes of the journal include a section
that publishes oral history as a primary source for research on legal his-
tory in California. The collecting of oral histories of California Supreme
Court justices has been funded by the Society as an ongoing project. Oral
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histories published by the journal have included those of justices and oth-
er significant legal figures in California. So far, the journal has published
complete or significant sections of oral histories by Justices Frank C. New-
man (2006), Joseph R. Grodin (2008), Jesse W. Carter (2009), Chief Justice
Phil S. Gibson (2010), Chief Justice Donald R. Wright (2014), Cruz Reynoso
(2015), Kathryn Mickle Werdegar (2017), and Armand Arabian (2020).

UNPUBLISHED DISSERTATIONS: For the three most recent volumes, it
has been possible to locate doctoral dissertations that were written several
decades earlier and which, usually for personal reasons in the lives of their
authors, were not published at the time but still merit publication for the
benefit of present-day scholars. Unlike an academic press that would publish
only current research, the journal is uniquely suited to publish such works in
their original form, making them available both for their scholarly content
and as primary sources on the state of research and thought at a given time.

BIBLIOGRAPHY ON CALIFORNIA LEGAL HISTORY: A special proj-
ect solicited for the journal is the monumental annotated bibliography
prepared in 2015 by Scott Dewey (then of the UCLA Law Library). With
thousands of entries in 469 categories, it is the answer to the long-felt need
for a comprehensive guide to published and unpublished writing on the
legal history of California, available at: https://www.cschs.org/wp-content/
uploads/2016/01/CLH15-Dewey-Web-012016.htm.

These projects have drawn an increasing circle of scholars and students
(many now lawyers and law professors themselves) into the study of Cali-
fornia legal history. In pursuing these goals, I am grateful for the confi-
dence of the Society’s Board of Directors over these many years.

If T have referred here only to the past, it is because — having reached
the age of 101 in April of this year — I would not presume to discuss plans
for the future. Nevertheless, I hope for the continued success of the Soci-
ety and the journal. Let me say simply, as I have said elsewhere, that I am
grateful for the gift of time — for the privilege of years.

October 2020


https://www.cschs.org/wp-content/uploads/2016/01/CLH15-Dewey-Web-012016.htm
https://www.cschs.org/wp-content/uploads/2016/01/CLH15-Dewey-Web-012016.htm
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JUSTICE DAVID S. TERRY

AND FEDERALISM

A Life and a Doctrine in Three Acts

RICHARD H. RAHM*

EDITOR'S NOTE:

R ichard H. Rahm, current president of the California Supreme Court His-

torical Society and also a scholar of legal
history, prepared the script for a CLE program
on Justice David S. Terry that was presented
four times by the Society from 2012 to 2014.
The “starring” roles were played by present-
day justices and judges from the state and fed-
eral courts in California. The script appears
on the following pages, together with some of
the many illustrations seen by the audience.
The “performers” who played historical
roles (in period costume) in one or more of the
programs were California Chief Justice Tani
Cantil-Sakauye; California Supreme Court

CALIFORNIA CHIEF

JusTicE TANTI CANTIL-
SAKAUYE (RIGHT) AND
ASSOCIATE JUSTICE
MARVIN R. BAXTER

SAN DIEGO, SEPT. 12, 2014.
PHOTO BY S. TODD ROGERS.

* Richard H. Rahm received his J.D. and Ph.D. from UC Berkeley, his M.Litt. from
Oxford University, and his B.A. from UCLA. He is a Shareholder at Littler Mendelson,

P.C., residing in its San Francisco office.
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(ABOVE, L.-R.) U.S. DisTRICT COURT JUDGE WILLIAM ALSUP AND
CALIFORNIA SUPREME COURT ASSOCIATE JUSTICES MARVIN R. BAXTER
AND KATHRYN MICKLE WERDEGAR

SAN FRANCISCO, OCTOBER 15, 2012. PHOTO BY WILLIAM PORTER.

Associate Justices Marvin R. Baxter, Ming W. Chin, Carol A. Corrigan, Good-
win Liu, and Kathryn Mickle Werdegar; California Court of Appeal Justices
Brad R. Hill, Charles S. Poochigian, and Laurie D. Zelon, Senior U.S. District
Judge Thelton Henderson, U.S. District Court Judges William Alsup, Larry A.
Burns, Andrew J. Guilford, Terry J. Hatter, Jr., Anthony W. Ishii, Ronald S. W.
Lew, Lawrence J. O’Neill, and Yvonne Gonzalez Rogers; and Superior Court
Judge Barry P. Goode.

Serving as narrators were U.S. District Judge James Ware, CSCHS
President Dan Grunfeld, CSCHS Vice President John Caragozian, Califor-
nia State Bar CEO Joseph L. Dunn, and Richard H. Rahm.

The four events were:

m October 15, 2012 — Milton Marks Auditorium, Ronald M. George
State Office Complex, San Francisco — cosponsored by the U.S. District
Court for the Northern District of California Historical Society.!

m June 25,2013 — Ronald Reagan State Building Auditorium, Los An-
geles — cosponsored by the Ninth Judicial Circuit Historical Society, the
U.S. District Court for the Northern District of California Historical Soci-
ety, and the California Historical Society.

1 For feature story and photos, see CSCHS Newsletter (Fall/Winter 2012): 1-7, avail-
able at: https://www.cschs.org/wp-content/uploads/2014/07/David-Terry-2012-Newsletter-
Article.pdf.
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(ABOVE, L.-R.) U.S. DiSTRICT COURT JUDGE JAMES WARE, SUPERIOR COURT
JupGE BARRY P. GOODE, U.S. DisTRICT COURT JUDGE YVONNE GONZALEZ
ROGERS, AND SENIOR U.S. DISTRICT JUDGE THELTON HENDERSON

SAN FRANCISCO, OCTOBER 15, 2012. PHOTO BY WILLIAM PORTER.

m January 30, 2014 — Robert E. Coyle
Federal Courthouse, Fresno — cosponsored
by the Fresno County Bar Association, Fed-
eral Bar Association — San Joaquin Valley
Chapter, the Association of Business Trial
Lawyers — San Joaquin Valley Chapter, and
the U.S. District Court for the Northern
District of California Historical Society,

(L.-r.) CALIFORNIA
SUPREME COURT
m September 12, 2014 — California State ASSOCIATE JUSTICES

MinG W. CHIN, CAROL
A. CORRIGAN, AND
GooDWIN Liu.

Bar Annual Meeting, San Diego.?

Historical documents used in the script
SAN DIEGO, SEPT. 12, 2014.

b
for the characters’ speeches were condensedor % = = " T GERS.

modernized in various places. Actual citations
should be quoted from the original sources.
This program is published in the 2020 volume of California Legal History
as the first of a group of four Society programs given their first publication in
this volume. The two-fold purpose of publication is to preserve these informa-
tive programs in tangible form and to make them available to a wider audience.

—SELMA MOIDEL SMITH

2 For photos, see “Disorder in the Court,” California State Bar Journal (October 2014),
available at: https://www.calbarjournal.com/October2014/TopHeadlines/ TH4.aspx.
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A Joint Presentation of
The United States District Court ior the
Northern District of California Historical Society and
The California Supreme Court Historical Society

" x5 JUSTICE DAVID . TERRY AND p j
QR ALIFE AND A DOCTRINE N THHEEACIT)SERAHW

Monday, October 15th, 2012 % 5:30pm to 7:00pm
Milton Marks Auditorium
455 Golden Gate Avenue, San Francisco

2

ANNOUNCEMENT OF THE SOCIETY’S PROGRAM ON JUSTICE TERRY
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INTRODUCTION

NARRATOR 1: The relationship between the national government and the
individual states has been a matter of dispute since the birth of the Repub-
lic. Dissatisfaction with the balance which the Articles of Confederation
struck between the powers of the states and the central government led to
enactment of our present Constitution. Issues left unsettled in that Consti-
tution led to the Civil War, which confirmed federal supremacy — at the
cost of over 750,000 lives. One need look no further than the recent, sharp-
ly divided U.S. Supreme Court decisions on health care and immigration
to see that federalism is not an abstract concept. The tensions inherent in
a federal system remain tenacious, and how they are resolved has real-life
consequences for individuals.

Tonight, we will look at three periods in the life of one of California’s
most colorful, and controversial, Supreme Court justices: David S. Terry.
Terry served on the California Supreme Court from 1855 to 1859, two of
those years as chief justice. Although Terry never had occasion to ad-
dress the concept of federalism while on the court, it was a theme running
through his life. More broadly, both the Navy and Army refused to inter-
vene against the Vigilance Committee’s armed takeover of San Francisco.

NARRATOR 2: In our first Act, in the mid-1850s, we will see how a narrow
view of federal power restrained the U.S. Navy from rescuing Terry from
imprisonment and possible execution by the San Francisco “Committee of
Vigilance” — the Vigilantes.

Act II takes place some thirty years later, in the 1880s. Terry, again a
practicing lawyer, represents Sarah Althea Hill in two of the most notori-
ous trials in San Francisco. In both trials, one in San Francisco Superior
Court and the other in federal court, Sarah claimed that she was secretly
married to U.S. Senator William Sharon, one of the wealthiest individuals
in the United States. The state and federal courts came to opposite conclu-
sions, leaving matters unsettled for seven years, until the issue of jurisdic-
tional priority was finally decided in favor of the federal courts.

Finally, Act III involves (as many a good drama does) a killing. We
present the legal aftermath of Terry’s being shot dead in 1889 by a U.S.
deputy marshal after he assaulted a U.S. Supreme Court justice. The issue
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in dispute: whether the U.S. marshal could be tried for murder in Califor-
nia courts if he was acting in the course and scope of his federal duties?

Our presentation this evening aims to make these events come alive.
So we will be mixing explanation, original source materials, and historic
images to give you a flavor of these events and the people caught up in
them. David Terry was a formidable man — and the ripples he sent out
into the world have had a lasting legal effect.

And now to our drama.

ACT I: TERRY'S “ARREST” BY THE VIGILANCE
COMMITTEE (18506)

TERRY'S BACKGROUND

NARRATOR 2: Who was David Terry? Let
him tell us.

JUSTICE DAVID S. TERRY: I was born in
Kentucky in 1823. My father left us when I was
eleven and my mother took my brothers and
me to live on our grandmother’s plantation in
Texas. At thirteen, I fought in the Texas War
of Independence from Mexico, which is where | ,
I learned to use a Bowie knife. Thereafter, it DAVID S. TERRY,
was my custom to keep this knife in my breast CHIEF JUSTICE OF

. CALIFORNIA
pocket, and for very good reason as you will
see. In 1846 I served as a lieutenant in the Tex-
as Rangers during the war between the U.S. and Mexico. I trained as a
lawyer in my uncle’s law office, and I later ran for district attorney of
Galveston, but lost the election. In 1849, during the Gold Rush, I moved
to California.

REPORTER: What did you do in California?

TERRY: I tried my hand at mining but after a few months I opened a law
office in Stockton, with another lawyer from Texas. I believe I earned quite
a reputation for being a good lawyer there.
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REPORTER: But wasn't it in Stockton where you also earned a reputation
for violence. For example, didn’t you stab a man with your Bowie knife in
a Stockton courthouse?

TERRY: If you lived in California as early as 1851 you would know that
Stockton was not the most quiet or orderly place; and that a Justice’s Court,
in those days, was not a place of any great sanctity. On this occasion I was
armed because I thought that arms were necessary for my defense, in a
community almost all of whom were armed; and because I had frequently
in the course of my practice been compelled to speak plainly of desperate
characters and I was liable to be called to account by them at any moment.
And I always thought that the best way of preventing an attack was to be
prepared to repel it. The assault was committed in the justice’s office be-
cause the provocation was given there. If the character of the place did not
shield me from insult, I saw no reason why it should shield the aggressor
from punishment.

REPORTER: You speak of “insults.” Did your sensitivity to insults, real or
perceived, account for your involvement with duels?

TERRY: I will promptly resent a personal affront. One of the first lessons
I learned was to avoid giving insults and to allow none to be given to me. I
believe no man has the right to outrage the feelings of another, or attempt
to blast his good name, without being held responsible for his actions.

REPORTER: What do you mean, “responsible for his actions”?

TERRY: If a gentleman should wound the feelings of anyone, he should at
once make suitable reparation, either by an ample apology or, if he feels
that circumstances prevent this (that is, if he made charges which he still
thinks true), he should afford the person who is the subject of his remarks
the satisfaction that person desires.

REPORTER: And, of course, by “satisfaction” you mean by participating
in a duel?

TERRY: Yes. I know that a great many men differ with me, and look with
a degree of horror on any one entertaining such sentiments. My own ex-
perience has taught me that, when the doctrine of personal responsibility
obtains, men are seldom insulted without good cause and private character
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is safer from attack; and that much quarreling and bad blood and revenge-
tul feeling can be avoided.

NARRATOR 1: In the early 1850s, there was really only one party in Cali-
fornia, the Democratic Party, which was deeply divided over the issue of
slavery. The pro-slavery “Chivalry Democrats” came primarily from the
Southern states and were led by U.S. Senator William Gwin. The anti-slav-
ery Democrats came primarily from the Northern states and were led by
David Broderick, who became a U.S. senator in 1857. Terry’s natural affin-
ity was with the pro-slavery Chivalry faction.

But the 1850s also saw the rise of the Know-Nothing party in Ameri-
can politics, which was nativist, anti-Catholic and anti-Irish. The Know
Nothing moniker came from the fact that it was originally a secret society;
in answer to any question about the organization, the response would be “I
know nothing.” In 1855 the Know Nothing party
dropped its secrecy, held a national convention,
and presented slates of candidates throughout
the country. In California, many of the Chivalry
Democrats, including David Terry, defected to
the Know Nothing Party and, in the 1855 election,
the Know Nothing slate of candidates won several

statewide offices in California. Neely Johnson was

NEELY JOHNSON, elected governor and David Terry won his bid to
GOVERNOR OF b iate Tusti f the th b
CALIFORNIA ecome an associate justice of the three-member

California Supreme Court.

THE SAN FRANCISCO COMMITTEE OF VIGILANCE

NARRATOR 1: Shortly after taking his seat on the court, Terry became
embroiled with the San Francisco Committee of Vigilance of 1856. A Com-
mittee of Vigilance first arose in San Francisco in 1851, in reaction to most-
ly Australian criminal gangs setting fire to buildings in order to loot them.
The 1851 Committee, comprising primarily businessmen, hanged four men
and banished thirty others. After about a month, believing their job was
done, the Committee adjourned, but did not disband.

Four years later, tensions once again ran high in San Francisco. It was
a dangerous place, with over 200 murders committed each year. There was
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a sense among the general public that city government
(now largely in the hands of Senator Broderick’s Tam-
many Hall-style political machine) was corrupt, that
the police and courts were incompetent at best, and
that many criminals went unpunished. Two murder
cases were seen by many as glaring examples of the
problem.

The first case involved Charles Cora, a gambler
who lived openly with the beautiful proprietress of
one of the city’s most luxurious brothels. In late 1855,
Cora shot and killed William Richardson, a federal
marshal who, although a hero of the Mexican-Ameri-
can War, was also a violent drunk. Cora went on trial
for murder but the jury deadlocked. While awaiting
a new trial, Cora remained in jail for several months,
visited daily by his mistress with a basket of culinary
comforts. Local newspapers called for formation of a
new Vigilance Committee to redress Marshal Rich-
ardson’s murder.

The second murder was of reformist newspaper
editor James King of William. As corruption and
violent crime continued, King wrote an editorial on
May 14, 1856 that attacked San Francisco County Su-
pervisor James Casey. Later that same day, Supervisor
Casey shot King as he was leaving his newspaper of-
fice. Casey was jailed and was awaiting trial, but the
veterans of the 1851 Vigilance Committee reorganized,
grew quickly, and marched on the jail. It demanded
and received Cora and Casey. The Committee then
immediately tried the two men.

William Tecumseh Sherman, who would later ob-
tain fame as a general in the Civil War, in 1856 was a
banker in San Francisco, having remained in California
after serving as a military officer in the Mexican-Amer-
ican War. Even though his “day job” was as a banker,
Governor Johnson appointed Sherman to the position
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of major general of the State Militia during the period of the Vigilance Com-
mittee events.

MAJOR GENERAL WILLIAM TECUMSEH SHERMAN: People here as-
sert, with some show of truth, that any man with
money can, through the sheriff, so pack a jury
that they cannot agree. All these elements were
rife when James King of William was shot by
James Casey, a member of the Board of Supervi-
sors, and an ally of Senator Broderick.

James King was the editor of the San Fran-
cisco Bulletin, a paper critical of corrupt city of-
ficials, Broderick’s growing political power, and

an ineffective judiciary. He published an article

MAJOR GENERAL
WirLrLiaM TECUMSEH
SHERMAN to San Francisco, he had served time in Sing

attacking Casey, revealing that, before coming

Sing prison in New York. Although the story
was true, Casey demanded a retraction, which King refused. Casey then
shot King from across the street at the corner of Washington and Mont-
gomery streets. King died a few days later.

The legal government of San Francisco was paralyzed, and the mayor
in his helplessness telegraphed the governor, who came but was as power-
less as anybody else. The Committee of Vigilance was quickly reorganized,
declaring their intention to purge the city of rowdies and criminals, and
its numbers quickly grew to over 5,000, headed by William T. Coleman, a
successful local businessman.

REPORTER: What was Fort Vigilance?

SHERMAN: It was the headquarters of the Vigilance Committee, more
commonly known as Fort Gunnybags because of the wall of sand-filled
gunnysacks that was built up to protect it. They had a perfect citadel, with
cannon above and below, a perfect arsenal of muskets within, and deten-
tion cells with steel bars. On the roof they installed a firehouse bell so they
could summon their members.

NARRATOR 1: Fort Gunnybags was located on Sacramento Street more or
less across the street from what is now Embarcadero Two.
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REPORTER: What did the Vigilance Committee do first?

SHERMAN: On Sunday May 18, 1855, I went to see the governor, who had
just arrived in San Francisco and was staying at the International Hotel on
Jackson Street between Montgomery and Kearny. When I got there, Gov-
ernor Johnson was on the roof of the hotel, along with many others, point-
ing toward the jail, located at Broadway near Columbus; all the houses
commanding a view were covered with people. Telegraph Hill was black
with them, and the streets were a complete jam — there must have been at
least ten thousand people within a rifle-shot of the jail.

A man then rode by on a white horse, followed by a carriage which
stopped at the jail door; soon a shout announced success, and the pro-
cession began to move from the jail, down Kearny to Pacific, Pacific to
Montgomery, Montgomery toward Sacramento, to Fort Gunnybags. It was
headed by two platoons of about sixty or eighty men, with bright muskets,
followed by the carriage with Casey and Cora with two files of armed men
on each side, followed by a promiscuous crowd.

Cora and Casey were each given a quick trial, found guilty, and hanged

as Mr. King’s funeral cortege passed by in front of Fort Gunnybags. Over
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the next few weeks the Vigilance Committee sentenced several dozen men
to deportation from California and hanged two more murderers.

REPORTER: What was Judge Terry’s reaction to all this?

SHERMAN: Judge Terry of the Supreme Court was a most violent opposer
of the Vigilance Committee, and he honestly opposed the progress of the
Committee by all the influence he possessed. Both he and I were outraged
about the events, and he was one of the leaders of the so-called “Law and
Order Party.” This was a loosely organized group that included the new
governor, other state officials, as well as some prominent judges and law-
yers in the City.

REPORTER: What steps did you take to stop the Vigilance Committee?

SHERMAN: The Committee was the largest and best-armed organized
military force in California, and the State Militia had almost no arms. So
the governor turned to the federal government for help. He asked the com-
manding officer of the federal military garrison at Benicia, General John
Wool, to release 3,000 rifles, other arms and ammunition from the federal
armory to me. Wool refused, saying that he needed permission from the
president.

NARRATOR 1: General Wool did agree to provide the governor with a
much smaller number of rifles, which Terry had convinced him the State
Militia was legally entitled to as its annual quota. Three members of the
militia set sail from Benicia in the schooner Julia to bring the rifles to the
state armory in San Francisco. But the Vigilance Committee had been
tipped off and dispatched its own boat to intercept the Julia. The vigilantes
boarded the Julia in the early morning as it lay at anchor at Point San Pablo
in San Pablo Bay. The 100 rifles were confiscated and taken to Fort Gunny-
bags, as were the three militiamen, who were questioned and then released.

REPORTER: General Sherman, what happened next?

SHERMAN: One of the militia members on the Julia that the Committee
released, Reuben Maloney, began making threats of violence against Com-
mittee members, and the Committee ordered its sergeant at arms, Sterling
Hopkins, to locate Maloney and re-arrest him. Hopkins located Maloney
at the office of Richard Ashe near Portsmouth Square, whose office was
also serving as a temporary headquarters of the Law and Order Party.
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Judge Terry was there, along with several Law and Order Party adherents,
and they refused to turn over Maloney to Hopkins. Hopkins returned to
Fort Vigilance where he was given reinforcements.

Meanwhile, Ashe, Terry, Maloney and their supporters, armed with
pistols and shotguns, left the building and headed toward one of the ar-
mories used by one of the State Volunteer Companies, on Jackson Street,
between Kearny and Grant. They were followed by Hopkins and others,
who endeavored to seize Maloney, but Ashe and Terry interposed. They
had nearly reached the armory, when Hopkins seized the gun from Terry’s
hands, a scuffle ensured, a pistol went off, and Terry, a strong fine-looking
man, excited, announced himself a judge of the Supreme Court, com-
manded the peace, and endeavored to escape from Hopkins, who held his
gun with his left hand, and with his right grasped Terry by the hair or neck-
cloth. Then Terry drew his knife, showed it to Hopkins, and stabbed him in
the left side of his neck. One witness recalled Terry shouting, “Damn you,
if it’s a kill — take that!” Hopkins by this time had Terry’s gun, with which
he ran down the street, crying he was stabbed. Maloney, Terry, Ashe, and
the rest of their party reached the armory, which is in the third story of
a fire-engine house. Then arose such a tumult as I never witnessed. The

——
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General Affray on Jackson Street, on Saturday, Junz 21st, 1856.
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Vigilance bell pealed forth its wildest clamor, and men ran, calling, “Hang
him! Hang him!” (referring to Judge Terry). Crowds of people with mus-
kets, and swords, and pistols poured by up Jackson Street, and a dense
mass of men filled the street from Montgomery to Stockton. Soon approxi-
mately 1,500 men, with two cannons, surrounded the armory, demand-
ing its immediate surrender. Ashe offered to surrender if the Committee
would promise to protect them from the mob that had assembled outside.
The Committee agreed; the men came out and were taken in coaches to
Fort Gunnybags.

NARRATOR 2: While Hopkins underwent emergency surgery to repair
the severed artery in his neck, the Vigilance Committee put Terry on
trial the following week. Terry addressed the Committee in his opening
statement:

TERRY: You doubtless feel that you are engaged in a praiseworthy un-
dertaking. This question I will not attempt to discuss; for, whilst I cannot
reconcile your acts with my ideas of right and wrong, candor forces me to
confess that the evils you arose to repress were glaring and palpable, and
the end you seek is a noble one. The question on which we differ is, as to
whether the end justifies the means by which you have sought its accom-
plishment; and, as this is a question on which men equally pure, upright
and honest might differ, a discussion would result in nothing profitable.
The difference between my position and yours is that, being a judi-
cial officer, it is my sworn duty to uphold the law in all its parts. You, on
the contrary, not occupying the same position or charged with the perfor-
mance of the same duty, feel that you are authorized, in order to accom-
plish a praiseworthy end, to violate and set at naught certain provisions of
law. Although you may feel assured that you are right, you must see that I
could not, with any regard to principle or my oath of office, side with you.

NARRATOR 2: As the Vigilance Committee’s trial of Terry began, Gov-
ernor Johnson wrote to Commander C. B. Boutwell, the captain of a Navy
“Sloop of War,” the U.S.S. John Adams, which lay just off Pier 1, with a plea
for him to rescue Terry. This was followed the next day by a letter from
Justice Terry himself, making the same request:

TERRY: Sir: I desire to inform you that I am a native-born citizen of the
United States, and one of the justices of the Supreme Court of the State of
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California, and that, on the 21st day of June I was seized with force and vio-
lence by an armed body of men styling themselves the Vigilance Committee,
and was conveyed by them to a fort which they have erected and formidably
entrenched with cannon in the heart of the city of San Francisco, and that
since that time I have been held a prisoner in close custody and guarded day
and night by large bodies of armed men. I desire further to inform you that
the said committee is a powerful organization of men, acting in open and
armed rebellion against the lawful authorities of this State.

In this emergency I invoke the protection of the flag of my country. I
call on your prompt interference, with all the powers at your disposal, to
protect my life from impending peril. From your high character I flatter
myself that this appeal will receive your early and favorable consideration.

NARRATOR 2: Commander Boutwell dispatched a letter the next day
to the Vigilance Committee, which requested the Committee to consider
Judge Terry a prisoner of war and place him on board the U.S.S John Adams
or, “from a desire to avoid the shedding of American blood, by American
citizens, on American soil,” surrender him to the lawful state authorities.
The letter closed with the following plea:

COMMANDER C. B. BOUTWELL: Gentlemen of the Committee, pause
and reflect before you condemn to death, in secret, an American citizen
who is entitled to a public and impartial trial by a judge and jury recog-
nized by the laws of his country.

NARRATOR 2: The possibility that Boutwell would use force was not out
of the question. The U.S.S. John Adams was a steam-powered sloop with
twenty-six cannon and could have destroyed the Vigilance Committee’s
headquarters at Fort Gunnybags. Accordingly, the Vigilance Committee
decided to go over Boutwell’s head, forwarding his letter to his superior
officer, Commander David Farragut, the commanding officer at Mare Is-
land. The Committee explained that, “Owing to the extraordinary logic
and menacing tone” of Boutwell’s letter, they thought it advisable to “sub-
mit it to his superior’s notice, for whom we entertain the highest regard
and esteem.”

Commander Farragut’s reply to the Committee reveals his consider-
able tact and an astonishing degree of familiarity with constitutional law.
It reads in part:
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COMMANDER DAVID G. FARRAGUT: I
have perused with great attention the corre-
spondence between the Committee and Com-
mander Boutwell, and although I concur with
the Commander in many important facts of the
case, still I conceive it to be my duty to avert,
as far as possible, the evils now hanging over
this highly excited community. And although
I believe Commander Boutwell to be actuated
by the same motive, he has perhaps taken a dif-

ferent mode of attaining this end. I perfectly
agree with him that the release or trial of Judge =~ COMMANDER DAvID

. . L G. FARRAGUT,
Terry, in accordance with the Constitution of UNITED STATES
the United States, would be the readiest mode Navy

of attaining the great object we all have in view.

NARRATOR 1: Farragut then discusses the Fifth and Sixth Amendments
regarding due process and public trials and refers to Section 4 of Article IV
which requires the federal government to, in specific circumstances, pro-
tect each state against domestic violence. Nevertheless, Farragut assured
the committee that he would always be ready “to pour oil on the troubled
waters, rather than to do aught to fan the flame of human passions, or add
to the chances of the horrors of civil war.”

The same day Farragut addressed a stiff letter to Commander Boutwell:

FARRAGUT: Yesterday I received a communication from the Vigilance
Committee, inclosing a correspondence between yourself and the Com-
mittee, in relation to the release of Judge D. S. Terry, and requesting my
interposition. In regard to the constitutional points, I cannot agree that
you have any right to interfere in the matter.

In all cases within my knowledge, the Government of the United States
has been very careful not to interfere with the domestic troubles of the
States, when they were strictly domestic, and no collision was made with
the laws of the United States, and has always been studious of avoiding as
much as possible, collision with State rights principles.

So long as you are within the waters of my command, it becomes
my duty to restrain you from doing anything to augment the very great



% JUSTICE DAVID S. TERRY AND FEDERALISM 25

excitement in this distracted community, until we receive instructions
from the Government.

NARRATOR 1: Days later, Governor Johnson wrote directly to President
Franklin Pierce to request assistance. (In 1856 — before the Pony Express
or transcontinental telegraph — it took three weeks for a letter to go from
California to the East Coast, and another three weeks for a return letter
to arrive in California.) Even though the U.S. Senate adopted a resolution
requesting President Pierce to inform the Senate if he received any appli-
cation from the governor of California for military aid against the Vigi-
lance Committee, being close to the presidential election of 1856, President
Pierce nevertheless decided to move cautiously and referred the matter to
his attorney general, Caleb Cushing.

Attorney General Cushing concluded that the president could not pro-
vide the requested assistance for two reasons. First, Article IV, section 4 of
the Constitution provides that the federal government may interfere with-
in a state “against domestic violence” if called upon by the legislature of the
state or, if the legislature was not available, by the governor. Yet, Governor
Johnson had offered no explanation why the request was not made by the
California Legislature. Second, the 1795 statute implementing the consti-
tutional protection against “insurrection” authorizes the president to sum-
mon the militias from other states to assist in quelling the violence, but
not to provide weapons and ammunition, as the governor also requested.
Although Cushing admitted that an emergency could arise when the presi-
dent might furnish arms alone, the circumstances in California “did not
afford sufficient legal justification for acceding to the actual requests of the
governor of the State of California.”

On July 19, 1856, with Cushing’s legal analysis in hand, Secretary of
State William L. Marcy wrote to Governor Johnson, informing him that
the president believed there were “insuperable obstacles” to providing the
help requested. Other cabinet officers followed suit. Secretary of War Jef-
ferson Davis instructed General Wool that the Army was not to interfere
with California’s domestic affairs except when necessary to protect federal
government property. And the secretary of the Navy directed the com-
mandant of the Pacific fleet to exercise “the most extraordinary circum-
spection and wise discretion to prevent collision between federal forces
and the people of California.”
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At the same time, because another California Supreme Court justice
was out of state, Terry’s imprisonment for two months by the Vigilance
Committee had prevented the California Supreme Court from deciding
major cases, including some involving the financial interests of foreigners
and citizens of other states. A French citizen applied to Circuit Judge Mat-
thew Hall McAllister for a writ of habeas corpus to get Terry back on the
bench. Owing to the distances involved, it is unlikely that Judge McAllister
was aware of the president’s directives for the military not to interfere with
California internal affairs. Although Judge McAllister, after receiving as-
surances of support from the Navy, issued the writ of habeas corpus, it was
never served, because Terry had been rele