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WHAT HAPPENED TO HISPANIC 
NATUR AL RESOURCES LAW  
IN CALIFORNIA?

PET E R L .  R E ICH*

Introduction
California has an elaborate statutory regime regulating the exploitation of 
natural resources, including water, minerals, land, and tidal areas, dating 
largely from the 1960s through the 1990s.1 Yet this considerable body of 
legislation makes no mention of law originating under the Spanish and 
Mexican authorities governing the province in 1769–1821 and 1821–1848, 
respectively. Scholars of California history and geography have noted the 
relatively minimal environmental impact of pre-1848 European settlement, 
but have not asked whether the Hispanic tradition left any permanent foot-
prints on legal development.2 This gap is particularly evident compared to 

*  J.D., UC Berkeley; Ph.D., UCLA. Lecturer in Law, UCLA School of Law.
1  See generally Kenneth Manaster & Daniel P. Selmi, California Environ-

mental Law and Land Use Practice (2017). See also California Attorney Gen-
eral’s Environmental Task Forces, Primer on Public Environmental Law in 
California (1971). 

2  John W. Caughey, The Californian and His Environment, in Essays and Assays: 
California History Reappraised 3 (George Knoles ed., 1973) (few effects other than 
sea otter and beaver hunting by Russian and U.S. poachers); William A. Selby, Redis-
covering the Golden State: California Geography 49–50, 136, 189–190 (2d ed. 
2006) (overgrazing in some areas but little mining or water depletion). See also Green 
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researchers’ documentation of Spanish and Mexican influences on con-
temporary resource law in other parts of the Southwest.3 

When the United States succeeded to Mexican sovereignty in 1848, 
California courts were confronted with water, mining, and land disputes, 
and so had to interpret the laws and customs under which conflicting 
claims arose. As will be seen, in these decisions many judges heavily cited 
legal sources from Spain and Mexico, which described a system especially 
well adapted to the geography of the region. The presence in and suitability 
of the Hispanic natural resources tradition in these cases raise the ques-
tion of why its traces are not more apparent in the state today. Synthesizing 
my research in a series of articles and a recent book, this essay explores 
the reasons for the eventual superseding of Spanish and Mexican natural 
resources law by common law and modern statutes.4 

Water Allocation
Legal historians of the Hispanic Southwest, which included California, 
have shown that water rights during the Spanish and Mexican periods 
were communal. Water was allotted among users, especially during times 

Versus Gold: Sources in California Environmental History (Carolyn Mer-
chant ed., 1998) (contrasting Native American and Hispanic limited resource use with 
intensive post-1848 economic development). 

3  See Michael M. Brescia & Michael C. Meyer, Natural Resources and the Law 
in Hispanic Arizona: The Babocómari Ranch and the Living Legacies of the Gadsden 
Purchase, 58 J. Sw. 29 (2016) (Arizona land and irrigation rights); Michael C. Meyer & 
 Michael M. Brescia, The Treaty of Guadalupe Hidalgo as a Living Document: Water and 
Land Use Issues in Northern New Mexico, 73 N.M. Hist. Rev. 321 (1998) (New Mexico 
grazing, wood-cutting, and water rights); Charles R. Porter, Jr., Spanish Water, 
Anglo Water: Early Development in San Antonio (2009) (Texas water alloca-
tion); Peter L. Reich, Litigating Property Under the Guadalupe Hidalgo Treaty: The San-
gre de Cristo Land Grant Case, 5 Scholar 217 (2003) (Colorado grazing, wood-cutting, 
and water access). 

4  For more detailed exposition of the topics discussed infra, see Peter L. Reich, Mis-
sion Revival Jurisprudence: State Courts and Hispanic Water Law Since 1850, 69 Wash. 
L. Rev. 869 (1994); Peter L. Reich, Western Courts and the Privatization of Hispanic 
Mineral Rights Since 1850: An Alchemy of Title, 23 Colum. J. Envtl. L. 57 (1998); Peter 
L. Reich, Dismantling the Pueblo: Hispanic Municipal Land Rights in California Since 
1850, 45 Am. J. Legal Hist. 353 (2001); Peter L. Reich, The Law of the United 
States–Mexico Border: A Casebook 313–350 (2017). 
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of drought in this chronically arid region.5 Such rights were not absolute 
or exclusive as under Anglo-American common law, but were regularly ap-
portioned by provincial and territorial governors between pueblos (towns) 
and other consumers like missions and individual farmers.6 When the 
1848 Treaty of Guadalupe Hidalgo transferred sovereignty over most of the 
Southwest to the United States, the treaty’s provision that preserved exist-
ing property rights often resulted in the pueblos’ successor cities vying for 
water supplies against landowners.7

In the 1870s this conflict came to a head over the Los Angeles River. 
Upstream landowners in the San Fernando Valley diverted water from the 
river, threatening the growth of Los Angeles and the revenue it enjoyed 
from selling surplus water to other users.8 Initially, the California courts 
refused to grant the city an absolute right to the river, in accordance with 
Hispanic law’s fair allocation principle.9 But in 1895 the California Su-
preme Court held that Los Angeles could monopolize its local water source 
based on a so-called “pueblo water right” supposedly originating in the 
Spanish period, though this theory is contradicted by the ample evidence 
of communal sharing presented in opposition to the city.10 

In subsequent years the courts extended Los Angeles’ right to water 
to supply its newly annexed areas, the river’s subterranean flow, the entire 
aquifer underlying the San Fernando Valley, reclaimed floodwater, and 

5  Norris C. Hundley, The Great Thirst: Californians and Water — A His-
tory 38–60 (rev’d ed. 2001); Michael C. Meyer, Water in the Hispanic South-
west: A Social and Legal History, 1550–1850 157 (1984).

6  For a specific example of this type of accommodation, see Hundley, supra note 
5, at 51–58 (water dispute resolved between Los Angeles and San Fernando mission). 

7  Treaty of Guadalupe Hidalgo, Article VIII, 1848, 9 Stat. 922, 929–930. See Fed-
erico M. Cheever, Comment, A New Approach to Mexican Land Grants and the Public 
Trust Doctrine: Defining the Property Interest Protected by the Treaty of Guadalupe Hi-
dalgo, 33 UCLA L. Rev. 1364 (1986) (discussing the scope of the treaty). 

8  Hundley, supra note 5, at 127.
9  City of Los Angeles v. Baldwin, 53 Cal. 469 (1879); Feliz v. City of Los Angeles, 58 

Cal. 73 (1881); Elms v. City of Los Angeles, 58 Cal. 80 (1881). 
10  Vernon Irrigation Co. v. City of Los Angeles, 39 P. 762 (Cal. 1895). See also Reich, 

Mission Revival Jurisprudence, supra note 4, at 891–894 (detailing voluminous data on 
Hispanic custom and law, including testimonial proof that the pueblo never monopo-
lized all the river’s water, revealed in the manuscript Vernon case file). 
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surplus water from the Owens River.11 The putative pueblo water right was 
also applied to give San Diego exclusive control over the San Diego River, 
and has been upheld regarding Los Angeles as recently as 1975, despite 
the contradictory evidence still before the court.12 Texas and New Mexico 
state courts’ explicit rejection of any purported pueblo water right vividly 
contrasts with California’s refusal to follow the communal Hispanic water 
law tradition, so well adapted to a desert environment.13

Miner al Extr action
As with water, mining under the Hispanic legal regime differed markedly 
from the common law’s individual property rights approach. Spanish and 
Mexican tradition held that the sovereign owned precious minerals and 
had the prerogative to distribute concessions through an elaborate process 
of discovery, official registration, and monitoring.14 This centralized con-
trol and system of allocation accorded with the communal Hispanic policy 
of exercising governmental power over natural resources for the common 
good.15

Paralleling the trajectory of water law development, U.S. courts in Cal-
ifornia initially followed Mexican law, holding that the state, as successor 
to the prior polity, owned all precious minerals despite some landown-
ers’ assertion that their surface property included an underground estate 
as well.16 The California Supreme Court upheld this precedent in 1858 in 

11  City of Los Angeles v. Pomeroy, 57 P. 585 (Cal. 1899); City of Los Angeles v. City 
of Glendale, Same v. City of Burbank, 142 P.2d 289 (Cal. 1943). 

12  City of San Diego v. Cuyamaca Water Co., 287 P. 475 (Cal. 1930); City of Los 
Angeles v. San Fernando, 537 P.2d 1250 (Cal. 1975). 

13  In re Contests of City of Laredo, 675 S.W.2d 257 (Tex. Ct. App. 1984); State ex 
rel. Martinez v. City of Las Vegas, 89 P.3d 47 (N.M. 2004). See also Daniel Tyler, The 
Mythical Pueblo Rights Doctrine (1990) (elaborating on the concept’s ahistorical 
nature).

14  Reales Ordenanzas Para la Dirección, Régimen y Gobierno del Impor-
tante Cuerpo de la Minería de Nueva España (1783); Marvin D. Bernstein, The 
Mexican Mining Industry 11 (1964).

15  See Lane Simonian, Defending the Land of the Jaguar: A History of 
Conservation in Mexico 62 (1995).

16  Hicks v. Bell, 3 Cal. 219 (1853); Stoakes v. Barrett, 5 Cal. 37 (1855); McClintock v. 
Bryden, 5 Cal. 97 (1855).
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complex litigation between individual prospectors and explorer John C. 
Frémont, who claimed exclusive dominion over gold-bearing quartz on his 
land in the Sierra Nevada foothills.17

But a year later, two justices from the prior three-judge panel had been 
replaced, and the court reversed itself to side with Frémont concerning sur-
face owners’ subterranean rights. Disregarding the Merced Mining Com-
pany’s extensive briefing on Hispanic mineral law, Chief Justice Stephen 
Field wrote for the majority that the state of California’s regulatory power 
had not been exercised over minerals underneath private property.18 Go-
ing further in an 1861 decision, Field held explicitly that surface proprietors 
owned the precious metals underneath their land.19 He based his theory of 

17  Biddle Boggs v. Merced Mining Co., 14 Cal. 279, 311–314 (1859).
18  Id. at 373–376.
19  Moore v. Smaw and Frémont v. Flower, 17 Cal. 199 (1861).

M a r icopa C ou n t y C ou rt house — Ol de st cou rt house i n  
Ca l ifor n i a,  bu i lt i n 1854 ;  site of t h e 1857 tr i a l of Joh n  
C .  Fr é mon t ’s  cl a i m of m i n er a l r ights i n h is  R a ncho L as  
M a r iposas l a n d gr a n t pu rch ase (constructed on l a n d  

d onated to t h e cou n t y by Fr é mon t i n l i eu of ta x e s).
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mineral privatization on the unsupported argument that the U.S. Congress, 
in establishing a confirmation process for land claims under the Guadalupe 
Hidalgo treaty (the 1851 California Land Act), impliedly conveyed both the 
surface and subsurface when it validated a grant.20 These decisions consti-
tuted a clear rejection of Mexico’s resource tradition, despite the lack of any 
evidence that either the treaty drafters or Congress ever meant to do so in 
settling land titles.21

Surface mineral proprietorship is still the rule in California, hav-
ing been affirmed by a 1955 federal district court applying state law. Re-
markably, the judge admitted that Hispanic law indicated otherwise, but 
considered that Field’s version of the claim-resolution process should be 
paramount.22 Courts in New Mexico and Arizona, and legislators in Texas 
have all accepted California’s privatization approach.23 As a result of these 
decisions in California and other frontier regions, simple placer mining by 
individuals gave way to increasingly elaborate, expensive, and ecologically 
harmful extractive techniques, like the stamp mills used by Frémont and 
hydraulic mining.24 It should be noted that Mexico’s own late-nineteenth-
century departure from the Hispanic tradition of close government super-
vision over mining, in favor of more intensive private exploitation, resulted 
in similar environmental destruction.25

Land Use Patterns
As with water and minerals, land use in Hispanic California followed a 
model of government control and distribution. The Spanish Crown pro-
mulgated the Laws of the Indies in 1513 and 1523 for the orderly settlement 

20  Id. at 124–125.
21  See Reich, An Alchemy of Title, supra note 4, at 71–78 (illuminating the extensive 

discussions of Hispanic mineral law in the Biddle Boggs and Moore appellate briefs). 
22  Blue v. McKay, 136 F. Supp. 315 (D.D.C. 1955), aff’d, 232 F.2d 688 (D.C. Cir.), cert. 

denied, 352 U.S. 846 (1956). 
23  Catron v. Laughlin, 72 P. 26 (N.M. 1903); Gallagher v. Boquillas Land & Cattle 

Co., 238 P. 395 (Ariz. 1925); Tex. Const. of 1866, art. VII, § 39. 
24  Duane A. Smith, Mining America: The Industry and the Environment 48 

(1987); Rodman W. Paul, Mining Frontiers of the Far West: 1848–1880 30–33 (1963).
25  See Bernstein, supra note 14, at 18–19, 27–29; Simonian, supra note 15, at 54–55, 

63, 245n.76.
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of the New World. They specified that towns had to include a sufficient 
number of solares (residential lots) at the center, around which would 
be placed ejidos (commons) for various public uses, while beyond them 
would lie dehesas y tierras de pasto (grazing areas) and propios (munici-
pal grounds) which could be leased to generate revenue.26 Such communal 
uses were an inheritance from Spain, where strict limitations on grazing 
and selling land protected communities from resource exhaustion and 
thus avoided the “tragedy of the commons.”27 Propios were never intended 
to be sold, and officials or individual citizens could sue municipal councils 
for alienating these lands.28 In Mexican California, ayuntamientos (town 
councils) could only rent rather than sell pueblo land to individuals, and 
improvement requirements were imposed on lot owners.29 As might be ex-
pected, when American political control was installed in 1846, land specu-
lators and settlers pressured the new authorities to privatize the communal 
aspects of the Hispanic land system.

In a series of cases beginning in the 1850s, the California Supreme 
Court oscillated on the question of whether municipalities could sell pub-
lic land to private purchasers. Initially, the court held that San Francisco’s 
U.S. alcalde (mayor), having the same power as his Mexican predecessor, 
could not alienate the city’s pueblo lands, and cited Hispanic legal treatises 
in support.30 But several years later Justice Solomon Heydenfeldt wrote 
for the court in overruling these decisions, asserting without any basis 
that Mexican authorities had been allowed to sell municipal property.31 
Yet by the end of the decade the court had reversed itself again, relying 
on Hispanic sources to find that pueblo lands had been held “in trust for 

26  Fundación de Pueblos en el Siglo XVI, 6 Boletĺn del Archivo General de la 
Nación 321, 343–344, 346–347 (1935).

27  See David E. Vassberg, Land and Society in Golden Age Castile 21, 
35–36 (1984).

28  Id. at 24–25.
29  José Figueroa, Plan de propios y arbitrios .  .  . August 8, 1834, Archives of Cali-

fornia, State Papers, Missions and Colonization, v. II (original in Bancroft Library, UC 
Berkeley); Miroslava Chávez, Women and the American Conquest in Los Angeles: From 
the Mexican Era to American Ascendancy 22, 81–82 (Ph.D. dissertation, UCLA, 1998). 

30  Ladd v. Stevenson and Parker, 1 Cal. 18 (1850); Woodworth v. Fulton, 1 Cal. 
295 (1850).

31  Cohas v. Raisin, 3 Cal. 443 (1853).
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P u ebl o L a n ds of Sa n José — 1866 U. S .  G ov er n m e n t  
m a p of pu ebl o l a n ds (i n gr ay) bel ongi ng to t h e  

P u ebl o of Sa n José a n d sol d a f ter i ncor por ation by  
t h e Cit y of Sa n José to pay m u n icipa l debts  

(see foot note 33 on faci ng page).
Published in Frederic Hall, The History of San Jose and Surroundings (1871).  
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the public use,” and so could not be sold at auction to satisfy city debts.32 
In the 1860s and 1870s the court maintained this position, holding that 
these lands could not be mortgaged and that the public use dedication was 
permanent.33

The California Supreme Court ultimately disregarded Hispanic law 
and returned to the privatization perspective, ruling in 1903 that Mon-
terey could lawfully sell its pueblo lands to speculators.34 Lower state 
courts likewise permitted the cities of Los Angeles and San Diego to 
alienate many acres of public property, markedly ignoring the historical 
limitation on municipal power.35 The upshot of California cities’ sale of 
their pueblo lands was that large portions of the urban commons were 
eliminated. Even when cities retained parks or other public areas, they 
often located them asymmetrically in places inaccessible to the major-
ity of residents — a policy exemplified by San Francisco’s Golden Gate 
Park and Griffith Park in Los Angeles.36 This departure from the Spanish 
and Mexican tradition of reserving centrally located land for the public 
benefit constituted an opportunity lost for maintaining open space and 
keeping cities livable.37

Tidelands Access
A final topic wherein California courts have considered the impact of His-
panic law concerns public ownership of and access to tidelands. Under 
Roman law, “the sea-shore” up to the highest winter tide was common 

32  Hart v. Burnett, 15 Cal. 530 (1860).
33  Branham v. Mayor and Common Council of San José, 24 Cal. 585 (1864); San 

Francisco v. Canavan, 42 Cal. 541 (1872). See also Peter L. Reich, Introduction to Fred-
eric Hall, The Laws of Mexico: A Compilation and Treatise Relating to Real 
Property, Mines, Water Rights, Personal Rights, Contracts, and Inheritances 
(reprint 2016) (1885) (noting that Branham attorney was noted expert in Mexican law). 

34  Monterey v. Jacks, 73 P. 436 (1903).
35  Dunlop v. O’Donnell, 6 Cal. App. 2d 1 (1935); DeYoung v. City of San Diego, 194 

Cal. Rptr. 722 (1983).
36  See Mary P. Ryan, Civic Wars 205–209 (1997); Mary Katherine Gibson, The 

Changing Conception of the Urban Park in America: The City of Los Angeles as a Case 
Study 32 (M.A. thesis, UCLA, 1977).

37  See Reich, Dismantling the Pueblo, supra note 4 (discussing municipal land 
alienation validated by courts that knowingly overrode the Hispanic legal model).
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Si ete Pa rtidas  — C ov er page of Spa i n ’s  m edi eva l 
l aw code (1565 edition) a n d tr a nsl ation by  

Fr eder ic H a l l of section on ti del a n ds acce s s  
(see foot note 39 on faci ng page).
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property, which could be used by all for fishing, shelter, and beaching 
boats.38 Spain’s medieval law code, the Siete Partidas, expressed this con-
cept as royal sovereignty over the “highest swells of the sea.”39 Incorpo-
rating this principle, Spanish and Mexican land grants in California were 
bounded by the high tide line, although disputes emerged during the 
U.S. confirmation process regarding how far some parcels extended into 
navigable waters.40 Scholars have noted this Hispanic legal antecedent to 
the modern public trust doctrine, which authorizes government regula-
tory power over waterways.41 Yet almost all California cases upholding 
 government jurisdiction to manage access to tidelands have failed to cite 
Spanish or Mexican law in support.42

In a striking exception to this trend, the California Supreme Court 
upheld Los Angeles’ title to Ballona Lagoon, an arm of the Pacific Ocean 
subject to tidal influence and claimed by adjacent landowners under an 
1839 grant from Mexico.43 The city wished to dredge the lagoon, construct 
sea walls, and make other improvements without condemning any prop-
erty by eminent domain. Writing for the majority, Justice Stanley Mosk 

38  J. Inst. 2.1.1.; 2.1.3.; 2.1.5.
39  Frederic Hall, The Laws of Mexico: A Compilation and Treatise Re-

lating to Real Property, Mines, Water Rights, Personal Rights, Contracts, 
and Inheritances § 1466 (reprint 2016) (1885) (translating Partida 3, Título 28). See 
also Humble Oil & Refining Co., et al. v. Sun Oil Co., et al., 191 F.2d 705, 720 (5th Cir. 
1951) (citing id.). 

40  Ernest R. Bartley, The Tidelands Oil Controversy 61n.8 (1953). See, e.g., 
Sister Mary Ste. Thèrése Wittenburg, The Machados and Rancho Ballona 35 
(1973) (arguments before the Land Commission whether a rancho’s boundary reached 
the sea or ended at an inner, enclosed bay resolved in favor of the latter).

41  Harry N. Scheiber, Public Rights and the Rule of Law in American Legal History, 
72 Calif. L. Rev. 217, 225, 240 (1984); Molly Selvin, This Tender and Delicate 
Business: The Public Trust Doctrine in American Law and Economic Policy, 
1789–1920 219–225 (1987).

42  See, e.g., Boone v. Kingsbury, 273 P. 797 (Cal. 1928) (authorizing the “useful pur-
pose” of oil drilling); Marks v. Whitney, 491 P.2d 374 (Cal. 1971) (filling of a bay re-
stricted to protect ecology and recreation); National Audubon Society v. Superior Court 
of Alpine County, 658 P.2d 709 (Cal. 1983) (limiting municipal water rights when their 
exercise would eradicate natural habitat). Cf. United States v. Coronado Beach Co., 255 
U.S. 472 (1921) (construing federal tidelands reservation narrowly to block condemna-
tion of island that was part of Mexican grant as confirmed).

43  City of Los Angeles v. Venice Peninsula Properties, 644 P.2d 792 (Cal. 1982).
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ruled that the lagoon was subject to the public trust in tidelands, that the 
title of plaintiffs’ predecessors was limited by the trust according to Mexi-
can law, and that by the Treaty of Guadalupe Hidalgo the U.S. govern-
ment, the state, and the city succeeded to ownership of the public’s rights.44 
However, this recognition of the Hispanic basis for the public trust proved 
ephemeral, for the U.S. Supreme Court reversed the decision on the proce-
dural ground of the state’s failure to assert its interest during the land grant 
confirmation proceedings.45

44  Id.
45  Summa Corp. v. California ex rel. State Lands Commission et al., 466 U.S. 198 

(1984). See Reich, The Law of the United States–Mexico Border, supra note 4 (de-
tailing U.S. courts’ use of Mexican law regarding the public trust and other doctrines). 
See also Cheever, A New Approach, supra note 7 (discussing the land grant–public trust 
relationship). 

Ba l l ona Wetl a n ds — A rtistic depiction of “Wi yot ’s  
Ch i l dr e n ” at t h e e a r ly Tongva /Ga br i el e ño Nati v e- 

A m er ica n v i l l age of Sa-a ngna i n pr e se n t-day P l aya del R ey 
(detail of painting by Mary Leighton Thomson, available at  

http://www.ballonafriends.org/history.html).
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Conclusion
For a variety of reasons Hispanic natural resources law has not retained 
much of a presence in contemporary California jurisprudence. Many post-
annexation judges considered Spanish and Mexican principles, but the 
overall trend was to reject these in favor of common law. In the words 
of legal historian Morton Horwitz, the mid-nineteenth-century perspec-
tive was one in which “[d]ominion over land began to be regarded as an 
absolute right to engage in any conduct on one’s property regardless of 
its economic value.”46 In line with this historical process, the prior anti- 
developmental tradition was either distorted (as in the “pueblo water 
right”), overridden (as with minerals and land claims), or procedurally 
blocked (as with tidelands access). These decisions facilitated a degradation 
of resources that has been only partially reversed by California’s modern 
environmental regime.

After an intervening century of intensive exploitation, sustainability 
policies now echo much of the Hispanic legal approach to water, miner-
als, land, and coastal areas. But such enlightened regulation still exists 
uneasily with suburbanized planning. The contrast between fire man-
agement rules in Mexican Baja California and those in U.S. Southern 
California offers a clear example of how reclaiming parts of the tradi-
tional model can contribute to resource conservation and public safety. 
In Mexican Baja, restricting construction in wildlands while allowing 
periodic natural fires there limits fuel build-up, so that frequent but low-
intensity burns affect few people or properties. But north of the border, 
private residential housing sprawling into increasingly remote areas is 
protected by fire suppression policies that allow chaparral to prolifer-
ate and thus feed far more destructive conflagrations.47 The implication 
of this difference is that exerting greater control over where individuals 

46  Morton J. Horwitz, The Transformation of American Law, 1780–1860 
102 (1977).

47  Richard A. Minnich & Ernesto Franco Vizcaíno, Land of Chamise and 
Pines: Historical Accounts and Current Status of Northern Baja Califor-
nia’s Vegetation 136–138 (1998). See also Molly Hunter, Wildland Fire Use in South-
western Forests: An Underutilized Management Option?, 47 Nat. Res. J. 257 (2007) 
(noting the ecological benefits to U.S. forests where the Mexican model is followed and 
resource managers do not suppress fires). 
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may live will save lives as well as landscapes. We cannot return wholesale 
to the communal natural resources laws of California’s past, but we can 
implement aspects of that approach which have proved effective in this 
geographical setting. 

* * *


