The Truly Independent Nature of the California Constitution
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ne of the key overarching issues that courts the 1849 constitutional convention and as revised at the
frequently face when called upon to interpret 1879 constitutional convention, as well as through the
and apply the provisions of the California numerous constitutional amendments and revisions
Constitution is the appropriate relationship between of the state Constitution that have been adopted by the
the provisions of the state Constitution and the provi- voters of California over the past century. Many comsions of the federal Constitution.
mentators have observed the relative ease by which the
As an historical matter, of course, state constitutions California Constitution can be amended through the
of the original states predated the adoption of the fed- initiative process and have accurately highlighted how
eral Constitution. Furthermore, when the California this unusual attribute of our state constitutional strucConstitution was first drafted and adopted in 1849, the ture has expanded our state Constitution. But the fact
provisions of the state constitutional Declaration of that the people of California have such a contemporary,
Rights were the only source of protection for the popu- continuing and direct voice in the substantive content
lace from overreaching actions of the state government. of our state Constitution also means that the California
There was no other protection because at that time Constitution can accurately be viewed as a document
the federal Bill of Rights applied to and limited only truly belonging to the people of this state. Through the
the actions of the federal government, not the states. proposal and adoption of constitutional amendments
Accordingly, a number of early California Supreme relating to, for example, the operation of the criminal
Court decisions recognized that the
justice system, the protection of an
California Constitution is a document
individual’s privacy, the openness of
Th e C a l ifor n i a
of independent force and that its provigovernmental actions, and the reform
sions, even when linguistically similar C onst it u t ion
of the electoral and reapportionment
or identical to provisions of the federal h as its ow n
ground rules, the voters of California
Constitution, need not necessarily be
dist i nct h istory. have in recent years utilized the deminterpreted to bear the same meaning
ocratic process to fashion the state’s
that the United States Supreme Court
fundamental charter in a manner that
had given to an analogous federal constitutional provi- embodies their views and perceived needs. Accordingly,
sion. Nevertheless, for many years California Supreme in interpreting the California Constitution, courts are
Court decisions, in interpreting the state Constitution, properly mindful of the distinct and truly independent
generally deferred to the United States Supreme Court’s character of this extraordinary document.
interpretation of similar provisions of the federal ConOf course, recognition of the truly independent
stitution, particularly in settings where the federal con- nature of the California Constitution is not to deny
stitutional jurisprudence was more developed than the the supremacy of the provisions of the federal Conparallel state constitutional provision. Over the past stitution in settings in which the federal Constituseveral decades, however, the California Supreme Court tion applies. Thus, for example, when the United
has demonstrated a renewed appreciation of the truly States Supreme Court has interpreted a provision of
independent nature of the California Constitution and the federal Constitution as prohibiting a state legislaan increased willingness to examine and analyze both ture from enacting a particular law or as precluding
the distinct origins of state constitutional provisions the use in a criminal trial of evidence obtained in a
and the manner in which those provisions have been particular manner by a local police officer, that federal
interpreted and understood in past California decisions constitutional rule will be controlling over any state
and in the California legal context more generally.
constitutional provision and will dictate the result in
In my view, this is an entirely appropriate and any case in which the federal constitutional provision
important development. The California Constitution is properly invoked. But the fact that the United States
has its own distinct history, both as initially created at Supreme Court’s current interpretation of a provision of the federal Constitution is controlling in this
context does not mean that a similarly worded provi* Adapted from the foreword to the forthcoming second sion of the California Constitution must necessarily
edition of The California State Constitution (Oxford Univer- be interpreted to provide at least as much protection
sity Press, 2014) by Joseph R. Grodin, Darien Shanske, and
Michael B. Salerno.
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(or, stated somewhat differently, to be as restrictive of
legislative or executive action) as the federal constitutional provision as interpreted by the federal high
court. If the history, past interpretation, or intent of
the state constitutional provision supports a different
and less protective (or less restrictive) meaning of the
state provision, the state provision can and should be
read in that fashion, leaving the federal Constitution
as the sole basis for the required contrary decision.
Thereafter, should the United States Supreme Court
reconsider its interpretation of a federal constitutional
provision, which is not uncommon, California courts
would have no need to revise the interpretation of an
analogous state constitutional provision but could
properly maintain the interpretation dictated by the
state constitutional history and intent. Accordingly,
it is entirely proper for state courts, in determining
the appropriate meaning of the California Constitution, to be faithful to a fair and accurate view of the
intended meaning of each state constitutional provision, whether that meaning embodies a constitutional
guarantee that is more expansive, equally expansive,
or less expansive than that reflected in the interpretation of the analogous federal constitutional provision.

One important consequence of the independent
nature of the provisions of the California Constitution
is to place a significant responsibility upon counsel who
rely upon a state constitutional provision in litigation.
When a state constitutional provision is at issue, counsel should not rely solely upon the more familiar federal
constitutional precedents interpreting the parallel provision of the federal Constitution. Instead, counsel should
recognize the responsibility to research and analyze the
independent sources that may shed light on the appropriate interpretation and application of the state constitutional provision in question. Past California decisions
have identified many of the distinct sources that counsel
should examine in this regard. They include the records
of the state constitutional conventions, the distinct legal,
political, and cultural settings in which the state constitutional provision was adopted, state court decisions and
common legal practice revealing how the provision has
been interpreted and understood over time, as well as
the effect that developments in California statutory and
common law properly have on the contemporary meaning of state constitutional provisions.
I can assure counsel that courts charged with the
responsibility of determining the proper interpretation of state constitutional provisions will look for and
appreciate the insight that counsel may contribute in
this regard. 
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