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[. INTRODUCTION

Roger J. Traynor was appointed to the Supreme Court of California in 1940 and
served as its Chief Justice from 1964 to 1970. He is best known today for his judicial
innovations in the fields of conflict of laws, product liability, and civil procedure.' His
decisions on miscegenation, divorce, police searches and product liability were ahead of his
time, and led California’s legal system into the future. His most significant opinions included
rejecting the legal prohibition of inter-racial marriages, adopting no-fault divorce, restricting
police searches and applying a strict standard of liability in product defect cases.’

However, few would trace Roger J. Traynor’s roots to the field of tax law, where he
developed, through academic, administrative, and judicial service, valuable principles that
still prevail today. At the University of California, Berkeley, Traynor discovered his passion
for tax law and inspired his students to take this path in their professional careers. As an
administrator, Traynor served California's tax system tremendously by shaping some of
today's most important local tax acts, which were adopted by other states and countries.
Later, Traynor became an expert consultant to the Treasury Department and participated in
drafting major federal tax legislation. As a Supreme Court judge, Traynor wrote decisions in
the field of taxation that remain good law and provide guidance for complicated issues
including, for example, computing estate tax marital deductions and the earnings and profits
of corporations. What was most unlikely, however, was that Traynor would partner with
Stanley Surrey, our nation's foremost authority on federal tax law and the leading proponent
of tax reform during his life.?

As a Harvard law dean and tax professor once said, Stanley S. Surrey was a "True

Public Servant."*

In 1933 he joined the New Deal administration and established himself as
a highly ranked legal counsel at the Treasury Department.’ In 1951, he joined the Harvard

Law School faculty, where he remained an active member for 30 years® while continuing to



serve as a consultant to the United States government and as an advisor to the United Nations
on international tax projects’. However, his best known and most important work was
formulating the tax expenditure concept. As assistant secretary for tax policy in the Treasury
Department, Surrey promoted the legislation establishing today’s tax expenditures section of
the government’s budget, which enumerates incentives and subsidies granted through the tax
system, thus emphasizing their oversized component of the income tax system. His aim was
to raise public awareness of the extent to which government subsidizes certain activities.
After his retirement, Surrey continued to update and publish volumes of his famous textbooks
on taxation, such as "Federal Income Taxation--Cases and Materials" and "Federal Wealth
Transfer Taxation--Cases and Materials," books that are known to every law student as the
building blocks of tax education.

Little is known about the strong bond between Traynor and Surrey, who commenced
their careers in the field of tax law. Less is known about their enduring mutual impact on the
American tax system. Traynor collaborated with Surrey during President Roosevelt's second
term, toward the end of the Great Depression, when the top marginal tax rate rose again to its
World War I-era maximum of 78 percent.® The high marginal tax rates intensified the friction
between taxpayers and the government, boosted litigation and multiplied the number of tax
disputes.

At this crucial juncture in the late 1930s, Traynor and Surrey called for a substantial
transformation of existing mechanisms for settling tax disputes. Traynor and Surrey criticized
the inefficient adjudication of tax matters and proposed ways to minimize litigation through
what they called a “preventive” tax policy “designed to prevent controversies from arising,”
and where they cannot be prevented “to reduce the areas in which they occur.” Their idea of
preventive tax policy entailed reducing the complexity of the tax code and improving the

administrative resolution of tax cases, thereby minimizing disputes over tax matters. "Too



nl0

much law," " they said, caused taxpayers to seek out expensive legal advice in order to

"thread their way through the complicated maze of tax law.""!

Ultimately, Traynor became Chief Justice of the Supreme Court of California, while
Surrey blossomed in Harvard’s academy and the executive branch as assistant legislative
counsel to the United States Treasury. However, when they proposed their preventive tax
policy, they were both Treasury consultants. This paper will explore the joint project of these
extraordinary men in its historical context and its implementation in Roger Traynor's
understanding of tax adjudication. Through legal-historical analysis, the paper also examines
the taxpayer-government relationship in view of changes in politics, economics, and culture
in the interwar years.

Following this brief introduction, part II provides a historical overview of the
development of the tax system and the administrative problems at that time, as a background
for Traynor and Surrey's work. Part III tells the story of Traynor’s tax education and how he
met Surrey, along with an outline of their proposal to improve the interwar tax system. Part
IV describes the success of implementing preventive tax policy in the U.S. tax system,

specifically in Traynor's decisions. Finally, Part V summarizes the importance of preventive

tax policy at a turning point in history and its effect on today's tax system.

II. INCOHERENT FISCAL PRACTICES AND TOO MUCH LAW
Taxing the income of individuals in the United States began during the Civil War, and
appeared inconsistently in various forms until it was constitutionalized in 1913. The first
income tax bill was modest, imposing graduated rates with a maximum rate of seven percent
and large exemptions.'> However, wartime expenses associated with World War I turned the
government to income tax as an immediate revenue source. In just a few short years the

maximum individual tax rate reached 77 percent.'® From then on, tax policy became a major



issue in public and political discourse. Tax legislation became more frequent, contributing to
the development of the tax code as well as the growing complexity of the tax system.

As tax rates increased, the stakes became higher, escalating the friction between
taxpayers and the government. This led to higher rates of tax evasion and multiplied the
number of tax disputes between individuals and the government. The growing number of tax
disputes underscored the need for reform of administrative and judicial settlement
procedures. It was clear at that time that compliance levels had declined, and the relationship
between taxpayers and the government had deteriorated. This spurred a shift in tax
legislation: Whereas previously officials had cited a need to raise revenue or a desire to make
the tax system more progressive, the tax acts of the late 1930s marked the beginning of
complex and frequent tax revisions enacted in response to tax evasion. As a result, taxpayers
increasingly sought advice from tax lawyers, and the courts were faced with a high volume of
tax disputes.

Incoherent fiscal practices as well as inefficient institutional structures overloaded the
interwar tax system and created substantial delays in resolving disputes. Those delays
weakened the efficiency of the tax system, created uncertainties and confusion, and
threatened the Treasury's ability to raise the necessary revenue.

A first attempt by the Treasury to reduce tax disputes came with the establishment of
the Board of Tax Appeals ("Board") in 1924 as an independent agency within the executive
branch of the government.'* The Board was composed of seven members who were tax
experts appointed by the president. It had parallel jurisdiction with the District Courts and the
Court of Claims in suits for refund and it was subject to appellate review by the Circuit
Courts of Appeal.

Among the Board's weaknesses was the fact that taxpayers could choose from three

courts that possessed original jurisdiction over tax cases,'” which led to forum shopping.



Many taxpayers opted for the Board of Tax Appeals because, as opposed to other courts, it
did not require prepayment of tax liability. Moreover, although the Board of Tax Appeals was
based in Washington D.C., it had jurisdiction throughout the United States.'® Therefore, it
had to accumulate enough cases to justify visiting a certain location, creating huge delays. As

a result, the Board faced serious overload.'’

When the parties finally attended their long-awaited Board hearing, they were often
surprised to learn about new issues not mentioned in the initial deficiency letter. Taxpayers’
inability to provide complete details in the petition to the Board and the failure of the Bureau
of Internal Revenue to demand full disclosure of the facts created further delays in the
judicial branch, which now had to waste time compiling the necessary information. The
constant delays in resolving tax disputes impaired tax collection, increased the likelihood of

taxpayer default, and resulted in a substantial revenue loss for the government.

The interwar tax system also produced high levels of confusion and uncertainty.
Typically, six years passed between the date of the return and the decision of the Board of
Tax Appeals. Further complicating matters was the fact that the Board’s decision-making
lagged behind the legislative code. For example, when Congress solved problems from
previous tax acts and enacted the revenue act of 1939, the judiciary was still interpreting the
revenue acts of 1932 and 1934.'® Many cases continued appellate litigation in the Circuit
Courts for another two years, while others made it to the Supreme Court for another year.
That meant it could take up to nine years for a tax dispute to finally be settled. In the
meantime, both taxpayer and government remained uncertain of the tax consequences. '
Before his appointment to the United States Supreme Court and while serving as general
counsel at the Bureau, Traynor's friend and supporter Robert H. Jackson criticized the
interwar tax system, stating: "Some of the complexity, conflict and confusion in the tax law is

due to the number of cooks who make the broth..."*



With those problems in mind, Traynor partnered with Surrey and prepared a
comprehensive reform proposal. Its principles are described in the next section. However, in
order to understand Traynor’s influence in the field of taxation, first we have to understand
how he came to the study of tax law and to collaborate with Surrey. An outline of Traynor's
life story and his acquaintance with Surrey will be presented, followed by a detailed

discussion of their idea of preventive tax policy.

III. PREVENTIVE TAX POLICY

A. Traynor's Tax Education and His Encounter with Stanley Surrey
"There is no sounder currency in the courts across the country than a Traynor opinion."*'

Roger J. Traynor was born on February 12, 1900, the son of Irish immigrants who
settled in the small town of Park City, Utah.”> He received both his PhD in political science
and I.D. in the spring of 1927.** While studying law, Traynor discovered his passion for tax
law and, soon thereafter, received an appointment as a tax law professor at Boalt Hall.
Traynor taught a course called "Principles of Income and Inheritance Taxation," using a
unique method of combining "dry law" with complex tax policy and jurisprudence
considerations, exposing students to both the practical and philosophical aspects of taxation.
His influence over his students encouraged many of them to pursue careers in the field of
taxation.**

As a man of many interests, Traynor enjoyed putting his practical knowledge of tax
law to use in the public service. In 1932, Traynor advised the California State Board of
Equalization on devising methods of local taxation to raise additional revenue. He helped in
drafting the retail sales tax, the use tax, the Bank and Corporation Franchise Tax Act and the
Personal Income Tax Act of 1935. Those state taxes survived battles challenging their

constitutionality, and served as models in many states and countries as central sources of

local revenue. In 1937, while Traynor was a tax counsel to California’s Board of



Equalization, he was appointed consulting expert in the federal Office of the Secretary of the
Treasury.25

During his federal service, Traynor met Stanley Surrey, then a young and eager tax
professor and assistant legislative counsel at the Treasury Department, and chose him as a
reliable co-author and collaborator. One of their mutual projects was to review the effort to
prevent taxpayers’ misuse of the statute of limitations on deficiencies and refunds.”® Their
recommendations were incorporated in section 820 of the 1938 Revenue Act,”’ as the two
continued to develop a critical analysis of contemporary tax problems. Their goal was to
create what they called a "preventive tax policy," that is, tax policy aimed at both preventing
tax disputes from arising and reaching the judicial system by improving the predictability,
clarity and unity of the tax code (ex ante prevention), as well as producing a more effective
administrative and judicial procedure for the swift resolution of those that do arise (ex post

treatment).

B. Ex Ante Preventive Tax Policy

As a first step toward avoiding tax disputes, the two urged making the tax code
clearer. Complex regulations without proper guidelines or clarification force taxpayers to
construe them at their peril. Predictability of the law is essential for society, they declared, as
taxpayers who are overwhelmed by the scope of the law cannot act according to it.
Moreover, as new circumstances arise over time, complicated tax rules create greater
difficulties. Taxpayers seek certainty when planning their business and family affairs; any
vagueness results in tax litigation.

The next step, Traynor and Surrey emphasized, is to improve the function of
preliminary administrative negotiations between the taxpayer and the local revenue agent.
The two stressed the need for competent and fair handling of initial negotiations in order to

provide the taxpayer with an informal, non-judicial and inexpensive opportunity to settle the



matter. If necessary, a case of particular importance could be further clarified by a conference
of tax experts at the Bureau of Internal Revenue. If the matter was not settled in the
conference, the commissioner would notify the taxpayer regarding the proposed deficiency,
and the taxpayer could reply by filing a detailed protest to the commissioner. Traynor and
Surrey suggested using the protest letter to demand taxpayers’ full disclosure of the facts and
provide a statement of all the transactions involved. Failure to file would result in a
deficiency letter. The proposed protest should be in writing, they said, under oath, and it
should contain all the information and documents relevant to the case. The two emphasized
that the purpose of this statement was to make clear all factual issues and to restrict any
remaining controversy to legal questions.

Further thinking on ways to improve dispute resolution between the government and
taxpayers led Traynor and Surrey to propose the practice known today as the private letter
ruling. The proposal suggested forming an agreement between the commissioner and the
taxpayer, approved by the Secretary of the Treasury, which would end all disputes related to
the fact at hand. The agreement should relate to either a particular transaction at present or
future tax consequences, whether an issue of fact or law. This mechanism would not only
inform taxpayers of the Bureau's position on certain tax issues, but also would allow them to
rely on this binding agreement, and to plan ahead whether to take the risk of litigating this

matter.

C. Ex Post Tax Policy

After a tax matter had already reached the doorstep of the judicial branch, reducing
the time required for a resolution was the primary concern for Traynor and Surrey. When
given the choice between two identical procedures, taxpayers opted for the one that deferred
their tax liability and did not involve prerequisite payment. Subsequently, Traynor and Surrey

recommended the unification of the deficiency procedure and the refund procedure or at least



requiring a bond to secure the collectibility of the tax. An additional method of lowering the
volume of tax litigation as a preventive tax policy, suggested Traynor and Surrey, was
adopting the exhaustion-of-remedies doctrine in tax matters, which would require certain
administrative procedures be initiated and followed before taxpayers could seek relief from
the courts.

As for appellate review, multiple appellate reviews of the Board of Tax Appeals’
decisions created conflicting decisions and uncertainties in the interwar period. In order to
eliminate such uncertainties and to achieve uniformity in tax adjudication, Traynor and
Surrey suggested passing the exclusive authority to decide cases of income, estate and gift tax
to the Board of Tax Appeals. This proposal aimed to transfer the review of tax disputes to

professional tax experts who were better qualified than the average court judge.

The two also recommended establishing a single Court of Tax Appeals, which would
have the sole appellate jurisdiction over the board's decisions. Appeals from the Court of Tax
Appeals would have required a certiorari from the Supreme Court. If certiorari was denied,
both parties had to settle for the Court of Tax Appeals decision, constituting a binding

resolution, and not an invitation to litigation, as was the case in 1939.

Traynor and Surrey's proposals to improve the interwar tax system were not fully
accepted. While trying to put their innovative philosophy into practice, they encountered
political limitations. Their philosophy of preventive tax policy, specifically its normative
aspect, aroused a storm of criticism.*® Nevertheless, parts of their proposal were adopted
later, contributing greatly to the development of the U.S. tax system. The next section will
present the practice of preventive tax policy in Traynor's decisions, along with historical

review of the implementation of Traynor and Surrey’s proposal, then and today.
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IV. PREVENTIVE TAX POLICY: DEFEATED?

A. Traynor’s System of Tax Adjudication

Traynor's nomination to the Supreme Court of California did not mark the end of his
legacy of preventive tax policy but rather the beginning of its practice. In 1940, Traynor was
appointed to the Supreme Court after a public debate over an earlier appointee.” Appointed
at 40 years of age, Traynor was the youngest member of the Supreme Court of California,
and, between 1964 and 1970, he served as its Chief Justice.

In the beginning of the 1930s, jurisprudential ideas of Legal Realism emerged as an
anti-formalist reaction and later attracted many New Deal jurists. To some, Roger Traynor
seemed typical of many liberal New Dealers in his belief in administrative expertise and
judicial passivity. However, a closer look at his jurisprudence reveals a more complex
outlook on law, reform, and the role of the judge as policymaker. ** Exposed to the ideas of
Realism by his Berkeley professor, Thomas Reed Powell, Traynor believed judges should
look beyond the mere facts of the case and consider “legislative facts” and “environmental

data 9531

He resented the phrase, “judicial activism,” and joined the Realists’ protest against
judges who abused their power to overrule precedents too quickly.

Nevertheless, unlike Legal Realists, Traynor’s decisions involved a process of inquiry
similar to the Pragmatists” concept of scientific method.”* Furthermore, Traynor, far from
holding a belief in judicial passivity, objected to it and promoted creative legal reasoning.
Judicial creativity occurs, he theorized, when the judge succeeds in persuading the involved
parties and the legal community of the necessity of modifying standing law. Legal changes,
he believed, develop through those judicial innovations that bridge the law with reality and

. . 33
social changes, and venture “new answers to old questions.”
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During Traynor's tenure on the California Supreme Court, he promoted these ideas
and practiced his philosophy of preventive tax policy. For instance, he maintained the
consistency of the law by following the legislative intent. In order to determine the
Legislature's state of mind, Traynor tracked the legislative history of the bill and applied
cautious reasoning using textual interpretation of the statute. The case of Roehm v. Orange
County’® is an example of this form of interpretation. In this case, Traynor had to decide
whether a liquor license is taxable intangible property. In reversing the lower court decision,
Traynor examined the history of Article XIII §14 of the California Constitution and the
legislative intent of its amendments. He concluded that this history showed liquor licenses
were not intended to be taxed as personal property subject to ad valorem taxation. Traynor
demonstrated how the framers of the amendments of Article XIII and generations of Supreme
Court decisions sustained the view that only intangibles listed in the Constitution were
taxable property.” Foreseeing the administrative problems of future taxation of intangible
property, Traynor noted that among the absurdities of such taxation would be taxation of life
insurance policies, which would result in increasing tax avoidance by exchanging taxable
intangible assets for tax-free intangible assets.’® To be cautious, Traynor added that in case
the Legislature was not satisfied with his ruling in this matter, it had the vested power to
amend the law. True to his administrative roots, Traynor concluded that it is up to the

Legislature and not the local subdivisions of the administration to make such a change.’’

Influenced by the Realist mood and, while trying to prevent unnecessary adjudication
of an already complex tax code, Traynor used his stage to call for judicial restraint and warn
fellow judges against erroneous interpretation of the law in conflict with its original intent. *®
He stressed the necessity of judicial restraint to preserve American democracy and legal
ordering.” Activist judges, he thought, undermine the law by making too many changes that

impair its stability. He claimed that the Legislature's silence is not a rejection of a rule nor a

12



green light for activist judges to alter it, but a sign of its acceptance.*’ His judicial philosophy
was that, when a rule is long engrained in public policy, it must be presumed that the
Legislature took it for granted rather than sought to alter it. Traynor emphasized that it is for
the Legislature and not the courts to formulate such policy. In his opinion, the role of the
judge was significant in preserving the consistency, predictability, and unity of the code.
Inconsistent decisions puzzled both taxpayers and the administration, and created incentives

to litigate in order to receive different results.

Nevertheless, Traynor also sought to forewarn the judiciary not to ignore cases that
misinterpreted the law. Therefore, when confronted with a case of erroneous interpretation of
the law that created bad precedent, he maintained it is the obligation of the judge to overrule
it.*! The power of precedents is not complete and immutable, he asserted, for erroneous
interpretation of the law by the court defeats the purpose of legislation not only for the past
but also for the indefinite future.** Accordingly, in Texas Company v. Los Angeles County™
Traynor advised taxpayers against thinking the law is fixed and inflexible. There are cases
where innovation in the law requires reconsideration of the current legal convention. The
judge has to identify this critical juncture of the law and reject outdated precedents.
Taxpayers have no constitutional right to prevent future changes in the law, as it is the
constitutional obligation of the legislature to change the law when needed. Legislation, he
thought, has to be flexible in order to withstand the changes of time and reality.* He viewed

the role of the judge as bridging the gap between law and the realities of everyday society.

In the case of Sutter-Yuba Inv. Co.* Traynor employed “judicial creativity” to avoid
an undesirable reality. Although this seemed to be a straightforward redemption of property
case, it had significant consequences for the overall process of calculating the tax liability on
delinquent property. In this matter, the taxpayer contended he should not have to pay taxes

imposed on delinquent property for the years it was held by the local government. Traynor
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had to bridge between the "dry law" and the new reality by which local governments held
delinquent property for a long period until this property was finally sold. A tax policy issue
was at stake that could seriously affect the redemption process of tax delinquent property.
Traynor decided to reject the taxpayer’s contention, and stated that taxes for that period must
be included in calculating the redemption cost. He considered the inevitable repercussions of
a decision to accept the taxpayer's interpretation of the law. If the county did not require that
redemption prices take into account the taxes that would have been imposed if the property
not had been deeded to the state, owners would find it advantageous to allow their property to
be deeded to the state with the intention of delaying redemption as long as possible to escape
taxes that attended ownership. Although the right of redemption until disposal of the property
serves the taxpayer's convenience, he stated, it does not enable him to escape taxes for that

period while others pay their taxes conscientiously year by year.

Twenty years later another tax redemption case came to Traynor's desk.*® This time
Traynor believed that a wrong judgment might give taxpayers an incentive to loot their tax-
deeded property before its seizure by the government. The defendants in this case sold timber
cut from tax-deeded land. After being required to pay their taxes, they claimed the amount
they paid to redeem the property included taxes on the value added to the land by the timber
before it was removed. They asserted that by paying a redemption price based on the value of
the land including the timber, they would in effect have paid the state for the timber. In
rejecting their contention, Traynor was concerned that owners of tax-deeded property would
extract its natural resources and then argue that the harvest should be excluded from the tax
deed on the property. It was a substantial matter of tax policy, he claimed, to prevent tax
delinquency and speculation as to whether the proceeds from the harvest made it worthwhile

to redeem the land or sell it under the tax deed.*’
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Acting as the ultimate professor, Traynor's opinions employed a lean, analytical style
of policy analysis.*® Like other pragmatist judges, he framed his opinions with a scientific
approach, which portrayed his decisions as objective analysis of the facts and the inevitable
result of public interest. Moreover, he wrote explanatory judgments providing details and
examples, in the hope that his judgments would guide taxpayers, Bureau agents and fellow
judges in future cases, thus preventing further litigation.

Law's Estate® is one example of a Traynor opinion containing details and examples
of how to compute marital deductions in estate tax. In this case, the decedent's will provided
that his estate tax should be paid out of the residuary estate. The controller subtracted all the
allowable deductions including federal estate tax from the fair market value of the estate.
Then the controller declared half of the remainder of the estate as marital deduction. The
executor of the will objected to this calculation, arguing that the marital deduction should
have been subtracted from the fair market value of the estate prior to the deduction of the
federal estate tax. Traynor affirmed the controller's computation, holding that the marital
deduction was properly determined. He detailed the way to compute the marital deduction by
first subtracting federal estate taxes to ascertain the clear market value of the estate. Only
then and from that clear market value, Traynor stated, should the marital deduction be
determined. This decision appeared to be more a "class exercise" than a traditional judicial
opinion and involved a deep understanding of accounting. It was important to Traynor to
explain and demonstrate his calculations so it would be clear for future estate executors how
to administer the convoluted law. Similar to a textbook solution, Traynor constructed a table
comparing the controller's computation to the executor's computation, followed by a detailed
explanation of their differences, supported by relevant sections of the Revenue Code.

Another example of Traynor's academic opinions came a few years later, in the

dissent opinion of Rosemary Properties v. McColgan.™ At issue was the matter of
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deductibility of dividends received by a corporation under section 8(h) of the Bank and
Corporation Franchise Tax Act. The majority opinion in this case agreed with the plaintiff,
holding that any dividend paid from earnings and profits would be a dividend paid out of
income included in the measure of the tax and, as such, the dividend was exempt from
franchise tax in the hands of the recipient corporation.

In a long and detailed dissenting opinion, Traynor traced the legislative purpose of the
dividend allowance as designed solely to prevent double taxation of corporate income by the
state, and limited only to dividends declared out of taxable income. In this opinion, Traynor
incorporated an illustration of the differences between "income" and "earning and profits";
the latter included a deduction of federal taxes. Next, Traynor provided a mathematical
example to demonstrate the differences between net income and earning and profits. His
opinion detailed the majority's mistake of allowing the plaintiff to declare a dividend out of
"earning and profits" in excess of the "net income" although no tax was paid on this excess.

Having advised on and crafted the Bank and Corporation Franchise Tax Act, Traynor
had a thorough and detailed understanding of this legislation. During his academic career, he
wrote several articles on the constitutional basis of this act.”’ While referring to its legislative
intent, Traynor held that the plaintiff's interpretation of section 8(h) was not only
"administratively unworkable but is inconsistent with the basic structure of the act."” He
protested against the majority's acceptance of the taxpayer's contention, citing error after
error, which in fact, changed the provisions of the act so as to be radically different from
what the Legislature had sought to adopt.” Finally, Traynor criticized the complexity and
lack of unity of the Bank and Corporation Franchise Tax Act as mystifying taxpayers, judges,
and tax officials, resulting in wrongful judicial interpretation and administrative application.>*

Traynor’s opinion was later affirmed by the Supreme Court of California.>
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In an effort to prevent tax litigation ex post and advance administrative settlement of
tax controversies, Traynor established a judicial rule by which taxpayers should avail
themselves of full information and properly communicate with the tax administration;
otherwise they cannot receive remedies from the court. While sitting in the case of West Pub.
Co. v. McColgan,® he established a requirement that taxpayers provide the Bureau with the
necessary information prior to filing a lawsuit with the court.

In this case, the taxpayer was a Minnesota corporation engaged in the business of
selling law books and other publications. The corporation shipped its books to California
from orders taken in California by its employees. However, it refused to file returns under the
California Income Tax Act or to furnish any information requested by the commissioner,
claiming that the tax levied under the Bank and Corporation Income Tax Act was
unconstitutional since California could not impose a tax on a foreign corporation engaged in
interstate commerce. Without the information, the commissioner had no choice but to acquire
data from the State Board of Equalization and to estimate the company's income. Traynor
rejected the corporation's claims and held that it cannot call upon the court's help to determine
whether agencies acted properly when it refuses to submit issues of fact to such agencies. He
concluded that a tax on the net income from interstate commerce did not violate the
commerce clause of the Constitution, but more importantly, that taxpayers could not
complain of errors in the computation of their tax liability if they refuse to avail themselves
of administrative remedies to prevent or correct such errors.

In the case of Star-Kist Foods v. Quinn,”’ Traynor continued to implement this idea
establishing a rule by which taxpayers could not receive remedies from the court unless they
had exhausted their remedies with the tax administration. The issue in this case was
erroneous assessments. Although the taxpayer had the option of applying to the Board of

Equalization for the correction of his return, he instead filed a claim in court seeking a writ of
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mandate against the tax assessor to cancel the assessments. Traynor was familiar with this
issue as he had written extensively on the problem of taxpayer’s choice according to the
affordability of the dispute resolution mechanism. He claimed that taxpayers often chose the
less-expensive option of filing a court claim before exhausting other appellate mechanisms
and thus overloading the court system with unnecessary litigation. Reversing the trial court
judgment, Traynor held that as a matter of law the taxpayer was not required to file with the
Board of Equalization before it sought a judicial determination. However, as a matter of tax
policy, the taxpayer had a plain, speedy, and adequate remedy in the ordinary course of law

by paying the tax under protest and seeking recovery thereof.’®

B. Today’s Implementation of Preventive Tax Measures

Although the idea of creating a single tax tribunal was suggested earlier, only by the
late 1930s had the idea gained momentum, primarily due to Traynor and Surrey's proposal.”
Their proposal differed in the administrative and judicial authority this court would hold.
However, Traynor and Surrey's proposal for a single Court of Tax Appeals was not executed
because of objections by members of Congress who did not want to grant life tenure and
judicial power to the Board members. Many articles have been written on the need for final
judicial authority in tax matters,’’ but the idea has continuously been rejected by the

legislative branch.®!

A few years later, the Revenue Act of 1942 changed the name of the Board to the Tax
Court of the United States. Although it seems this was only a cosmetic change, in fact, the act
elevated the status of the Board to a judicial body and its members to judges. Two decades
later, the Tax Reform Act of 1969 removed the court’s description as an agency within the
executive branch and elevated its status to a court under Article I of the Constitution, as

suggested by Traynor and Surrey. This act also created a category of small tax cases, which
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were decided by special trial judges, and removed the burden of small tax matters from the

Tax Court.

Yet, today’s Tax Court appellate review has not changed, and it is still in the hands of
the various Circuit Courts. Throughout the years, the principle by which appeals from the
District Courts are confined to “clearly erroneous” cases was also applied to appeals from the
Tax Court, thus limiting appellate review to unusual matters.®> However, there is still no
requirement for prepayment of tax liability of any bond in order to file with the Tax Court.
For those reasons and more, Traynor and Surrey’s proposals still have merit today. Their
goals of lowering the incentive to litigate tax matters, standardizing tax decisions and

minimizing the current tax uncertainties remain relevant.

One of Traynor and Surrey’s successes was enacting a binding taxpayer-government
agreement. For years, the Bureau of Internal Revenue refused to apply the idea of a “closing
agreement” to future transactions. Its caution originated in the notion that the determination
of'a commissioner in one case cannot bind his successor or other taxpayers outside the
agreement. Traynor and Surrey used their influence in the Treasury and incorporated this
mechanism of taxpayer-government agreement in the Revenue Act of 1938.” They also
added a requirement that taxpayers show a bona fide motive in seeking the ruling. This
measure was necessary to prevent the Bureau from becoming a huge information authority
abused by tax avoiders. The idea of a private letter ruling as we know it today originated in
Traynor and Surrey's concept of a "closing agreement” designed to apply to future
transactions. Its extensive use today as a preventive mechanism for tax disputes is no doubt

by virtue of Traynor and Surrey's project.

Today’s most challenging problem in international taxation is addressing the
implications of Cross-Border Tax Arbitrage, such as transfer pricing transactions. The use of

these types of transactions as a form of tax avoidance and income allocation among different
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taxing jurisdictions became widespread with the development of multinational organizations.
"Transfer pricing transactions" refers to the pricing of goods and services between a parent
company and its foreign subsidiary, or between various divisions of a multinational
corporation. Given that the parties in this transaction are clearly related, this mechanism is
used to affect the profits of different divisions in the company, along with the company’s
overall tax liability.

In conjunction with traditional mechanisms for confronting this phenomenon, such as
enacting laws and regulations, the U.S. government, followed by other governments around
the world, developed Advance Pricing Agreements (APA’s) to prevent future tax litigation
over international transactions.®* An APA is an agreement between the taxpayer and the
government relating to a future transaction, by which the parties agree upon the price and
time period of a specific transaction. This mechanism prevents future litigation and
guarantees that the taxpayer is acting in good faith. Today we witness bilateral and
multilateral APAs that involve taxing authorities in other countries relevant to the transaction,
and protect the taxpayer from double taxation and assessment procedures.

This procedural innovation is preventive tax policy per se, which had originated in the
1940s with Traynor's & Surrey’s clever idea of using a closing agreement for future
transactions. It demonstrates that preventive tax policy can serve as a model for reducing
litigation and preventing controversies in other areas of the law and, most especially, how
1940s public policy continues to shed light on future developments in the legal system.

Traynor and Surrey’s innovative idea of preventive tax policy is especially timely
today as the government is struggling to improve the effectiveness, integrity and fairness of
our tax laws. Various proposals have been drafted suggesting the transformation to a tax
system based on a consumption tax. Some of those proposals have suggested enacting a

value-added tax, a national sales tax, or a broad individual and business postpaid
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consumption tax.®> Those proposals may revive the need to reconsider changing the Tax
Court’s status to a National Court of Tax Appeals, simplifying the tax code and unifying

deficiency and refund litigation, as Traynor and Surrey proposed nearly 70 years ago.

V. CONCLUSION

"There is something basically wrong in a procedure which enables so many cases to travel the
long, expensive and futile route up to the threshold of a judicial settlement only to retrace
their steps at that point to an administrative settlement or to be abandoned altogether by the

taxpayer or the government."(Roger J. Traynor and Stanley S. Surrey)®

Between World War I and World War II, the United States tax system underwent a
dramatic change with the evolution of the individual income tax. In about 20 years, the
income tax was transformed from a novel measure that generated very little revenue into a
major source of income for the federal government. One of the consequences of that
development was that the tax code became very complex. Public discontent with the system
grew and tax litigation increased, along with tax evasion.

Some can predict the consequences of changes in present legal treatment by deriving
the resolution of old problems from current studies. Very few can foresee entirely new
problems and predict the effect alternative reform proposals will have on a different set of
circumstances.®’ The transformation of the tax system from “class tax” to “mass tax” marked
the end of the “innocent” era and the evolution of tax avoidance, followed by complicated tax
legislation. It reflected the genesis of sophisticated tax avoidance schemes commonly
endorsed today by accounting firms and tax lawyers.

In 1938 and 1939, two relatively unknown tax administrators came together to
propose a major overhaul of the tax system. One was Roger Traynor, who would go on to be

recognized as one of the most accomplished and brilliant state judges in U.S. history.®® The
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other was Stanley Surrey, who later would be called the greatest tax scholar of his
generation.”” Traynor and Surrey were among those who not only identified the shift in
public dislike of the convoluted tax system, but also predicted the proper way to halt the

progression of this development.

Traynor and Surrey's preventive tax policy sought to prevent disputes from arising by
decreasing the friction between taxpayers and the government.’’ Creating a coherent and
simple tax code enables taxpayers to comprehend the correct tax treatment. Obtaining full
and accurate information from the taxpayer in a protest letter is the next step for the executive
branch to dispose of cases that otherwise would block the system. Then the judiciary could
focus on legal, rather than factual, questions, ensuring taxpayers fair and fast application of
the law to their case. By implementing their proposals one might hope to “return to
innocence” and reduce the uncertainties that surround tax matters, while restoring the trust

between taxpayers and the government.

Throughout their careers, Traynor and Surrey continued to promote their philosophy
of preventive tax policy. As professors, consultants, and a state supreme court judge, they no
doubt influenced the tax system.”' Traynor's administrative experience established his
reputation as a tax expert and an architect of California's tax system. His insights on tax
policy and his experience from both the academic and the government side echoed through
his tax opinions.”* His reputation allowed him to continue and advance his philosophy of
preventive tax policy from his prestigious stage.” In 1970, Traynor retired from the Supreme
Court and returned to Berkeley, where he taught and wrote dozens of articles until his death
in 1983. Although he is mostly known for his non-tax adjudication, his legacy of preventive

tax policy continues to contribute to today’s tax debate.
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