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California has had twenty-seven chief justices - and 
perhaps one of them, Dav id Smith Terry, should 
have spent more time in prison than on the bench. 

Born in Kentucky in 1823, Terry later moved 
with his family to Texas. In 184 7, he took what was 
a lready a shoot-first st yle to the Texas R ange rs. 
There he fought in the Mex ican-American War 
to defend U nited S tates claims to Texas, und er 
the command of "Old Rough 'n' Ready," future 
President Zachary Taylor. In addition , Terry studied 
law and passed the bar in Galveston , answering the 
only question put to him: "Do you know the price of 
a dish of oysters?" He did - and bought oysters and 
whiskey fo r his examiners. 

In 1849 , at age twenty-s ix, he was a powerfully 
built and physically imposing young man of six feet, 
three inches when he and twenty other for mer 
Rangers - along with a few of Terry's slaves - went 
west to the California gold fields. Like so many suc
cessful '49ers, he found his fortune not in mining 
but in business - as a crafty lawyer in Stockton. 

Califo rnia's new constitution, drawn up in 1849, 
included an anti-slavery provision, something Terry 
had tried to prevent as a delegate to the constitu
tion al convention . When his firebrand speeches 
fa iled to sway the debate, h e lobb ied to sp lit 
California in half, one pro-slavery, the other free. 

His violent courtroom manner and hair-trigger 
temper made his reputation as a man not to be tri
fl ed with. When a San Francisco scandal shee t 
offended him in print, he beat up the editor and was 
fined three hundred dollars. (Stabb ing a litigant in 
court brought him a fine of fifty dollars. ) 

In 1855, with the help of pro-slavery forces, he 
was e lected a sta te S upreme Court justice as a 
Democrat . By then, San Francisco's anti-slave ry 
civic leaders had h ad their fill of Terry and his 
cohorts. They formed the c ity's Vigilance Comm
ittee, which chose its targets in secret - and Terry 
was one of them. In a continuation of a series of 
skirmishes in San Francisco, Terry and his fellow 
Southerners were heading toward the state armory 
when Vigi lance Committee members intercepted 
them. In the brawl, Terry stabbed committee leader 
Sterling Hopkins through the neck. 

During Terry's twenty-fi ve-day trial in the vigi
lantes' court, he contended that h e had "merely 
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1 resented an insult and de
fended my own life." He 
was found guilty of assault 
and res isting an offi ce r, 
and was imprisoned bri
efl y, but was re leased 
because H opkins lived. 
The Vigilance Committee 
ord ered Terry ba nish ed 
from the sta te, but that 
punishment was never 

l_ _j enforced. 
In spite of public contempt, Terry resumed his 

seat on the Supreme Court. In 185 7, Chief Justice 
Hugh J. Murray died, leaving Terry the most senior 
justice. He was thus elevated to Chief Justice. Terry's 
former seat was taken by an anti-slavery Democrat, 
Stephen J. Field , of whom Terry later said contemp
tuously: "There is no man living who could give a 
better reason fo r a wrong decision than Field." 

In September 1859, Terry locked horns with 
a nti- slave ry United S t ates Senator David C. 
Broderick, which led to the state's most celebrated 
"affair of honor." For Terry to remain on the bench, 
h e had to be nomina ted fo r ree lect ion, but the 
Democ rat ic Co n ve ntio n refu se d to do so. H e 
b la med Broderick, who the n ca ll ed Te rry an 
"ingrate." "I have sa id that I consider Terry the only 
honest man on the Supreme Bench, but I now take 
it all back," Broderick boomed in an angry voice to a 
group of friends. Broderick's remarks were relayed to 
Terry, and the duel was set. 

In the nineteenth century, California was not 
just a place of casual violence; it was the site of more 
fa ta l due ls than an y pl ace e lse in the n a ti on . 
A lthough duels were viewed by some as a gentle
manly way of resolving disputes, newspaper editori
als across the state had, as early as 1852, denounced 
the practice as "irrational and barbarous." 

O n that September morning, Terry wrote out his 
resignation , took off his court robes and met Bro
derick at 6:45 a. m. at the appointed place, "a beauti
ful ravine" in San Mateo. Terry won the coin toss, so 
his dueling pistols were used. Both had hair-triggers. 
Terry had practiced with them; Broderick had not. 
The two marked off ten paces, turned and fired. 
Broderick's gun went off prematurely, with the bullet 
digging into the ground. A split-second later, Terry 
fired, hitting Broderick in the chest. He died three 
days later. 

Terry was charged with murder, but a change of 
venue to Marin County gave him a friendly judge 
who dismissed the case. Public revulsion ruined any 
chance of Terry returning to the Co111i1111ed 011 page 13 
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150-Year Connection 
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West Santa Clara Streets no longer exists. It was one 
of seventeen locations in which the court sat be
tween 1850 and 1923, when it finally settled in at its 
present home - a tenure since interrupted only by an 
earthquake and the ensuing need for remodeling. 

The court remained in San Jose through the end 
of 1854, but the dispute over the location of the 
state's capital continued. The Governor, John Bigler, 
a resident of Sacramento, filed suit in San Jose 
in district court, as the superior court was then 
known, challenging the Supreme Court's order 
that San Jose was still legally the capital of the state. 
The trial court ruled in favor of San Jose, and the 
Governor appealed. 

While that appeal was pending before the Su
preme Court, Justice Alexander Wells, the justice 
from San Jose, died unexpectedly. The Governor 
appointed Charles Bryan to replace him. Justice 
Bryan in turn promptly joined with the dissenter 
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Court, however. He resumed his private law practice 
in Stockton until 1863, when he joined the Con
federate army, fighting at the Battle of Chicka
mauga. Then, with the war over and the matter of 
slavery decided, he returned to California in 1868 to 
a prosperous law career and more scandal. 

In 1884, as a private attorney, Terry pitted him
self against another powerful politician, William 
Sharon, a millionaire widower and former senator 
from Nevada. Terry represented Sarah Althea Hill in 
a nationally publicized trial where she claimed she 
was secretly Sharon's wife. Sharon insisted that he 
had merely paid Hill five hundred dollars a month to 
live with him. She sued to validate the marriage, in 
order to obtain a divorce and gain half of his $30 
million estate. Sharon fought the suit to his dying 
day, with his heirs picking up the struggle in 1885 in 
order to protect the family fortune. Terry won one 
round in state court but lost another in federal court. 

In the meantime, being a recent widower, he 
married Hill. She was twenty-five years his junior 
and had her own reputation for high-handed vio
lence. In 1888, on a train, Hill insulted a federal 
judge involved in her divorce suit. When he didn't 
respond, she grabbed him by his gray hair and shook 
him violently. Later that year, in another hearing on 
her suit, Hill initiated a dust-up with Terry's former 
California Supreme Court colleague, Stephen J. 
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from the previous decision, Chief Justice Hugh 
Murray, and authored a new 2-to-1 decision up
holding the validity of the Legislature's actions 
in declaring that Sacramento was indeed the capital 
of California. 

The court soon moved to Sacramento, where it 
stayed for nearly twenty years. In 1874, however, the 
court returned to San Francisco and began holding 
many of its regular sessions there. Four years later, 
in 1878, the Legislature expressly provided by 
statute that the court should hold regular sessions 
in Sacramento, San Francisco and Los Angeles 
- a practice that continues to this day, while 
the Supreme Court's home chambers remain in 
San Francisco. 

Nearly 150 years later, my colleagues and I were 
very pleased to return to hear arguments in San Jose 
once again. Fortunately, this time no act of the 
Legislature or order of the Supreme Court was neces
sary to bring us there. And although we arrived in 
automobiles instead of horse-drawn carriages, we 
could not have been more pleased to be in San Jose. 

Field, now a justice on the United States Supreme 
Court. Field, whose involvement in the suit stemmed 
from his circuit duties, was accused by Hill of being 
"bought." When marshals tried to remove her, Terry 
fought with them. Field sent the husband and wife to 
jail and Terry swore vengeance. 

On August 14, 1889, en route to yet another 
court hearing, the Terrys boarded a train in Fresno. 
Field and his bodyguard, U.S. Marshal David Neagle, 
happened to be aboard. The Terrys, Field and Neagle 
all got off at a stop for breakfast. Field was sitting 
down to eat when Terry paced behind him, glaring at 
the back of his head. Suddenly, Terry punched him. 
"Stop! Stop! I am an officer!" yelled Neagle. He 
pulled his gun. When Terry punched the justice 
again, Neagle fired twice into Terry's chest, killing 
him. The U.S. Supreme Court ruled that California 
lacked jurisdiction to prosecute Neagle because the 
killing had taken place in the course of Neagle's offi
cial duties as a federal officer. 

After Terry's death, Hill lost her divorce case 
and went mad. She was committed to the state hos
pital for the insane in Stockton, where she spent the 
last forty-five years of her life. 
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